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C vil Appeal No. 6745 of 1999 is against the judgment of the
Custons Excise & Gold (Control) Appellate Tribunal (CEGAT) dated 20th July,
1999, whereas Civil /Appeal No. 6922 of 1999 is agai nst the judgnent of CEGAT
dated 30th July, 1999.

The Appel  ants i n these Appeal s nmanufacture various drugs. In
Cvil Appeal No. 6745 of 1999 the concerned drugs are Mebendazol e,
Thri met hoprim Tini dazole and Dexa- net hazone. I'n the process of manufacture

of above drugs certain internediate products cone into existence. For the
purposes of this Appeal the internediate products are Thiourea Derivatives, 3-4
Di ami no Benzophenone, Anilino Conpound, Brown O and Epoxy Derivatives.

In Cvil Appeal No. 6922 of 1999 the concerned drug is Ethanbuto

Hydrochroride. 1In the process of manufacture an intermedi ate product viz. D2
Am nobat anol Tartrate is al so manufact ured.

The question in these two Appeal s is whether excise duty is payable
on these internedi ate products and whether the Respondents were entitled to the
ext ended period under Section 11A of the Central Excise and Salt Act, 1944. The
qguestions being comon in both the Appeal s they are being di sposed off by this
conmon Judgmrent . In both the cases it has been held by the CEGAT that the
Appel lants were |iable to pay excise duty and that the claimwas not tine barred.
Before the Orders of the Tribunal are considered it is necessary to set out the | aw
on the subject.

In the case of Union Carbide India Limted vs. Union of India and others
reported in 1986 (2) SCC 547 the question was whet her ‘exci se duty was payable
on Al um nium cans produced fromalumnium The cans were in a crude and
elementary form By a further process they were then nade into torch bodies. It
was held that in order to attract excise duty the article nust be manufactured and it
nmust be capable of sale to a consuner. It was held that the expression goods in the
Central Excise and Salt Act, 1944 only covers an article which can ordinarily
cone to the nmarket to be bought and sold. It was held that the burden of show ng
that the goods are narketable was on the departnent. |In this case the departnent
had shown that on one occasion, the Appellants (therein) had ordered such
al um nium cans fromone Ms. Krupp Goup of Industries. It had al so been shown
that in the past the Appellant had submitted a price list to the departnent, which
price list included a margin of profit. It was held that this was not sufficient to
show that the product was marketable. It was held that the instance of purchase
fromMs. Krupp Group of Industries was a works contract and nothing nore. It
was held that nmerely because the Appellant had subnmitted a price list under a
m st aken belief would not show that the goods were marketable. It was held that
as there was no sufficient material to show that the goods were narketabl e excise
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duty was not payabl e on the al um ni um cans.

In the case of Bhor Industries Ltd., Bonbay vs. Collector of Central Excise,
Bonbay reported in 1989 (1) SCC 602, the Appellants nmanufactured | eather
clothes, laminated jute mattings and PVC tapes. In the process of manufacture of
such products, an intermedi ate product viz. a PVC fil mwas manufactured. The
guesti on was whether the Appellant (therein) was liable to pay excise duty on such
PVC film The departnment had shown that PVC filnms or sheets were available in
the market. However, what was available in the narket was a finished, enbossed
and printed PVC fil ms whereas what was manufactured by the Appellant was a
crude PVC fil mwhich had nuch less tensile strength than that of the PVC film
available in the market. On behalf of the departnment it was submtted that if the
good was one which fell within the Schedule, then excise duty would be payabl e.

This argunent was repelled. It was held that for the goods to be excisable they
nmust be known in the market and nust be capable of being sold in the market as
goods. It was held that actual sale in the market was not necessary and that even

though it may be used for captive consunption, they would be liable to excise

provi ded they were capabl e of being sold in the market or known in the market as
goods. | It was held that the excise duty would be |eviable on nanufacture of goods
as known inthe market. It was further held that it was the duty of the depart nent
to adduce proof or evidence that the PVC films were goods which were

mar ket abl e.

In the case of Collector of Central Excise, Baroda vs. Ms. Anbal a
Sar abhai Enterprises (P) Ltd. reported in 1989 (4) SCC 112, the Respondents
were manufacturing Sorbitel. An internediate product "starch hydrol ysate" was
manuf actured. The department contended that the internediate product was
gl ucose and exci se was payable on it. The question before the Court was whet her
the starch hydrol ysate manufactured by the Respondents was goods within the
meani ng of Central Excise and Salt Act. It was shown that starch hydrol ysate
manuf act ured by the Respondents was hi ghly unstable and fermented if kept for a
day or two. On behal f of the departnment it was submitted that the test was not
whet her the product was unstable and resulted in fernentati on but whether it was
capabl e of being nmarketed. 1t was held that goods wi th unstable character can be
theoretically marketed but that one had to take a practical approach. It was held
that the evidence showed that hydrolysed starch fernmented and deconposed and at
hi gher concentration it crystalised within two or three days. It was held that this
was evi dence indicating propensity of its not being marketed. It was held that this
was good evidence to conclude that it would be unlikely to be marketable. The
Court noted that the department had made no enquiry whatsoever as to whet her
starch hydrol ysate was ever marketed by anybody. 1t was held that the departnent
nmerely relied on the fact that starch hydrolysate was stored in tanks. It was held
that this was not sufficient as it had been shown that such storage was only for a
period of few hours and only as a step in the process of transfer. It was held that
the burden of showi ng that the starch hydrolysate was marketabl e was on the
departrment. It was held that as no enquiry had been made nor any evi dence
produced the departnent had not discharged the burden. It was held that starch
hydr ol ysate manufactured by the Respondents were not goods w thin the neaning
of Central Excise and Salt Act.

In the case of Union of India and another vs. Delhi Cloth & General MIIs
Co. Ltd and another reported in 1997(5) SCC 767, the question was whether an

i ntermedi ate product "cal ci um carbi de" was exci sabl e. It was shown that the
cal ci um car bi de manuf actured by the Respondents was not of a purity that
rendered it marketable. It was held that the rationale for |evying excise duty is that

the goods, which are nmanufactured, nmust be a distinct conmmpdity as such known
in conmon parlance or to the comrercial conmunity for the purposes of buying

and selling. It was held that the manufacture of cal cium carbide by the
Respondents was not of the purity nor was it packed in air-tight container so as to
make it marketable. 1t was held that the commpdity nust be marketable as it is

and not becone nmarketable by a further process.

In the case of Collector of Central Excise, Baroda vs. United Phosphorus
Ltd. reported in 2000 (4) SCC 18 certain intermedi ate products cane into
exi stence in the process of manufacture of insecticides, fungicides, weedicides and
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pesticides. The question was whet her those internediate products were excisable.

It was held that even though an internediate product nay be one which is

specified in the Schedule it was still not subject to duty unless it satisfied the test
of marketability. It was held that the burden of show ng that the goods were
mar ket abl e was on the departnent and that in the absence of any proof by the

departrment it could not be held that the goods were marketable. It was held that
nerely because sonme of the itenms were entitled to draw back duty under a

Notification did not nean that the test of marketability was satisfied.

Thus the law is that in order to be excisable, not only goods rnust be
manuf actured i.e. sone new product brought into existence, but the goods nust be
mar ket abl e. By marketable it does not nean that the goods nmust be actually
bought and sold in the narket. But the goods nust be capabl e of being bought or
sold in the market. The law also is that goods which are in the crude or unstable
formand which require a further processing before they can be narketed, cannot
be considered to be marketable goods nerely because they fall within the
Schedul e to the Excise Act.

The Appel |l ants have all along contented that the internedi ate product
manuf actured by themare in crude and unstable form They have shown that the
i nternediate products manufactured by them have a shelf-life of only a few hours
unl ess and until by a further processing they are purified. |In respect of sonme of
the products they have shown that they are in an inpure form They have al so
filed affidavits of ‘traders to show that some of the products are not marketabl e.

We have seen the Order passed by the Collector on 18th Septenber, 1991 in
Cvil Appeal No. 6922 of 1999. By the Order dated 18th Septenber, 1991, the
Col I ector had accepted the Appellants case and dropped the show cause
proceedi ngs. However, thereafter the Central Board of Excise and Custons
exerci sed powers under Section 35-E and had the matter referred to the Tri bunal
We have al so seen the Order dated 19th August, 1993 passed by the Collector in
Cvil Appeal No. 6745 of 1999. In this Order the Collector has relied on a report
of a chemical analyser, statenents made by one Shri. Chanpaklal Maniklal, a
Manager of the Appellant and a Custons Notification bearing No.14/88-C.
Reliance is also placed on fact that Appellants store their products in cans for
some period of tinme. Reliance was al so placed on the fact that at one stage the
Appel | ants had bought one of the products fromthe narket. On this material the
Col I ector concludes that "these facts nake it evident that the inpugned products
can concei vably be sold to another industrial user who needs that kind of product”.
It is an adnitted position that the departnent has (1) nade no efforts
to ascertain whether any of the internediate products are available in the market;
(2) even if avail able whether or not products available inthe market are the sane
as that produced by the Appellant; (3) none of the internediate products

manuf actured by the Appellants were got anal ysed by a chem cal analyser. It is
adnmtted that the Report of the chemical analyser, relied on, was based only on the
wite up given by the Appellant. |In his cross-exam nation the chem cal anal yser

adnmits that there was no facility available in his laboratory to carry out tests to
establish the identity of the products. He also admts that, except for 3-4 D am no
Benzophenone there was no reference avail abl e, regardi ng other internedi ate
products, in the technical literature available in the |aboratory.

At this stage it nmust be nmentioned that the Custonms Notification

relied upon does not refer to all the products. Reliance on such a Notification may
be rel evant and may show marketability if the goods are identical. However

where a question is raised that goods available in the nmarket are finished or refined
product whereas what is manufactured is in a crude and unrefined form the

burden woul d be on the departnent to show that what is available in the market is

the sane as the goods manuf act ured. In this case, no attenpt is made to find out
whet her any of these products are bought or sold in the market and nore

importantly it has not been verified, by drawi ng sanpl es of Appellants’ products

and getting them chem cally anal ysed, whether their claimis false. It has not been
ascertai ned whet her or not Appellants’ products are in crude and unstable form
and/ or whet her these products had a shelf life of only a few hours. Mere fact that

they are stored in tins or cans for a short period would not ipso facto lead to the
concl usi on that the products were stable.
It is admtted that the Appellants had bought one of the products




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of

fromthe market at one stage. However, they have expl ai ned that what was bought
was in a purer formand the product they manufacture does not have that purity.

It was for the departnent to check this. The departnment has chosen not to do so.
The burden being on the departnent it will have to be held that they have not

di scharged that burden. The Order passed only on the basis that these goods "can
concei vably be sol d" cannot be sustained in the light of the |aw which has been set
out herei nabove.

The Tribunal thereafter has passed a very perfunctory Order accepting the
reasoning of the Collector. 1In that Oder, the Tribunal has held as follows:

"that marketability is essentially a question of fact to be decided in
the facts of each case. 'In the present matters the fact of purchase of
sone of the impugned products fromthe narket, their storage,

wei ghnment and storage indicate that the inmpugned goods can

ordinarily come to the market to be bought and sold. W are,
therefore, of the view that the Department has discharged its onus to
prove that the inmpugned products are marketable."

In Cvil Appeal No.6922 of 1999 the Tribunal has adopted the sane

reasoni ng. For the above reasons we hold that it has not been established that the
i nternedi ate products manufactured by the Appellants are narketable. The

demand raised in the show cause notices cannot thus be sustained.

The other question raised by the Appellant is that the extended period under
Section 11-A of the Central Excise and Salt Act was not available to the Revenue.
The I aw on the subject is also very clear.

In the case of Collector of Central Excise, Hyderabad vs. Ms. Chenphar

Drugs and Lininents, Hyderabad reported i n 1989 (2) SCC 127 the Assessee had

not decl ared the goods under a belief that the exenpted goods were not required to
be decl ar ed. It has been held that the period of five years, under the proviso to
Section 11-A requires the conmm ssion of ‘sone positive and deliberate act of

fraud, collusion, msstatenment, suppression or contravention of a provision of the
Act. It is held that mere inaction-or failure on the part of the manufacturer or
producer is not sufficient to extend the period of limtation. It is held that whether
there was any fraud or collusion or wilful msstatenment or suppression, is a
guestion of fact depending on the facts and circunstances of each particul ar case.

It is held that nere non-decl aration of goods did not anpbunt 'to any conscious or

del i berate wi thhol di ng of information

In the case of Ms. Padmini Products vs. Collector of Central Excise,

Bangal ore reported in 1989 (4) SCC 275, the questi on was whet her dhoop sticks

were exci sable. The Assessee, in the belief that they were Agarbatis, had not filed
any declaration and had not paid any exci se on the same. One of the questions

was whet her the extended period, under the proviso to Section 110A, was

avail able to the Revenue. After setting out the above nentioned judgnment, this
Court held that there was scope for belief that there was no need to take out a

Iicence or pay duty at the time of renpving dhoop sticks. It was held that the
Assessee was not gquilty of either fraud or collusion, or wilful mnisstatenment or
suppression of fact or contravention of any provisions of the Act and the Rules. It

was held that mere failure to pay duty or take out the licence did not anmpunt to
fraud, collusion, msstatenent, suppression or contravention of provisions of the
Act. The argunment that failure to take out a licence and taking the goods out of
the factory gate w thout payment of duty was itself sufficient to infer that the
Assessee canme within the m schief of the proviso, was negatived.

In the case of Tami| Nadu Housi ng Board vs. Collector of Central Excise,

Madras and another reported in 1995 (Supp. 1) SCC 50, the Assessee had two

manuf acturing units one for comercial purposes and another for its own use.

The Assessee obtained a licence for the conmercial unit but did not obtain a
licence for the unit which was for its own use. The Assessee clainmed that it had
been so advi sed by sonebody in the Excise Department. The Assessee did not

| ead evi dence of the officer who was supposed to have been so informed by the
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Exci se Departnent. It was held that nmere non exam nation of an officer could not
give rise to an inference that the Assessee was intentionally evadi ng paynent of
duty. It was held that the onus was on the Departnent to prove that there was a
del i berate act of fraud, collusion, nisstatement, suppression or contravention of
the Act. It was held that if there was any scope for doubt then the proviso to
Section 11-A of the Act would not be attracted. It was held that the departnent
was not entitled to the extended period.

In the case of Collector of Central Excise vs. HMM Limted reported in

1995 (Supp. 3) SCC 322, the show cause notice did not specifically state as to
whi ch of the default enunerated in the proviso to Section 11-A was committed by
the Assessee. It was held that such a notice was not sufficient as the Assessee
must know what case he has to neet. It was held that nere failure to nake a

decl aration would not justify an inference that the intention was to evade paynent
of duty.

In this case, the Appellants had pointed out that in the same conpound they

have a sister concern which is also manufacturing identical intermediate product.
That sister concern had been exam ned by the officers of the same Crcle. That
sister concern had disclosed what internedi ate products were coming into

exi st ence. Thereafter no show cause notice was issued to the sister concern nor
were they told that these products were excisable. The Appellants have contended
that they were therefore under a bonafide belief that these internedi ate products
were not excisable. It was also pointed out that prior to 1.3.1986, all the

i nternedi ate products were exenpted from paynent of excise duty. Thereafter the
final product was exenpted with the intention of regulating price of these drugs.

The Appellants claimthat they were under a belief that internediate products
continued to be also exenpted as otherwise the price of the final product would go
up. The Appellants also claimthat they were under a belief that as their

i nternedi ate products were crude-and in an unstable form and not narketable, the

sane were not excisable. The Appellant also by their letters dated 21st April, 1987
and 23rd Decenber, 1987 had pointed out that these internediate products cane

into existence in the manufacture of final product.

The only ground on which it has been held that the extended period

was applicable is there was suppression by non filing of the classification Iist and
that in their letters dated 21st April, 1987 and 23rd Decenber, 1987, it has not been
set out that these internediate products were separated and stored in plastic or tin
containers. |In our viewthese are not sufficient for the purpose of invoking the
extended period of limtation. It could not be denied that no duty was sought to be

| evied on the same products nanufactured by the sister concern. Therefore it

could not be said that the belief of the Appellants was not bonafide. Further the

prem ses of the Appellants were visited on 7th April, 1987: The officers saw that
the intermedi ate products were being tenporarily storedin plastic or tin
containers. Thereafter by the letter dated 21st of April, 1987, it is pointed out that

these internedi ate products are being manufactured.” There was thus no deliberate

act of fraud, collusion, msstatenent, suppression or contravention of the Act.

Mere fact of not filing of the classification lists is not sufficient to bring into play
the extended period of limtation. It is therefore held that the extended period of
[imtation, under the proviso to Section 11-A was not avail able.

In this view of the matter, both the Appeals are allowed. The demand made
in the show cause notices are set aside. There shall be no order as to costs.




