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PETI TI ONER
NASAR ALI

Vs.

RESPONDENT:
THE STATE OF UTTAR PRADESH

DATE OF JUDGVENT:
14/ 02/ 1957

BENCH

ACT:

First in formation report-Report made by accused--Use of
Burden of Proof in-crimnal cases -Wtness disbelieved as to
Part of his testinmny-Wether should be rejected in toto.

HEADNOTE

A first information report is not a substantive piece of
evidence and can only be used to corroborate the statenent
of the maker wunder “s. I57 & the Evidence Act or to
contradict it under /'S. 145 of that Act.” |t cannot be used
as evidence against the nmaker at the trial if he hinself
beconmes an accused, nor to corroborate or contradict other
W t nesses,

It is a cardinal principle of crimnal jurisprudence that
the innocence of an -accused person is presuned till
ot herwi se proved. It is the duty of the prosecution to
prove the guilt of the accused subject to any statutory
exception.

The maxi mfal sus in uno, falsus in omibus has not received
general acceptance in different jurisdictions in India, nor
has it cone to occupy the status of a rule of |aw It is
nerely a rule of caution. Al that it anmounts to i's that in
such cases the testinmony may be di sregarded and not that it
must be disregarded. The doctrine nerely involves the
guestion of weight of evidence which a court may apply in a
gi ven set of circumnmstances but it is not a nandatory rule of
evi dence,

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Cri m nal Appeal  No. 150 of
1956.

Appeal by special |eave fromthe Judgnent and order / dated
Oct ober 18, 1955, of the Allahabad H gh Court in Government
Appeal No. 60 of 1953 arising out of the judgnent and @ order
dated July 8, 1952, of the Court of Sessions Judge at
Bareilly in Crimnal Sessions Trial No. 27 of 1952.

Daul at Ram Prem and P. C. Agarwal a, for the appellant,
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Gyan Chand Mathur and C. P. Lal, for the respondent.

1957. February 14. The Judgment of the Court was delivered
by

KAPUR J. - The appellant along with one Qudrat U lah was tried
for the murder of one Sabir. The latter was tried under s.
302 read with s. 114 of the Indian Penal Code for abetnent,
and the former under s. 302 I.P.C. Both the accused were
acquitted by the |earned Sessions Judge of Bareilly. But
the State took an appeal to the All ahabad H gh Court agai nst
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the appellant only and the judgnent of acquittal in his case
was reversed and he was convicted under s. 302 |.P.C. and
sentenced to ’'transportation for life’. Agai nst t he
judgrment of the High Court the appellant has brought this
appeal by Special Leave.

The facts which have given rise to the appeal are that Sabir
was nurdered on the 11th May, 195 1, at about 6-30 p.m The
First Informati on Report was nmade by Qudrat Ul ah the other
accused at 6-45 p.m the sane day, i.e., within about 15
m nutes of the occurrence. The prosecution case was that
there was an exchange of abuses between the deceased and the
appel l ant near the shop of the First Informant, Qudrat
Ul ah. The cause of the quarrel was that on the evening of
the occurrence while Qudrat Ulah was sitting in his shop
and the deceased was sitting just below the shop, the
appel l ant came out ~ of his house and on seeing him the
deceased asked himas to why he was in such a " dishevelled
condition ", which annoyed the appellant and gave rise to an
exchange of abuses. On hearing this noise, the prosecution
wi tnesses arrived at the spot and saw the appellant and the
deceased grappling with each other. ~The appellant is stated
to have asked Qudrat U lah to hand over a knife to himwhich
Qudrat U lah did; this knife is Ex. | Il', with which the
appel | ant stabbed the deceased and then fled away. As a
result of the injuries the deceased fell down infront of
Qudrat Ul ah’s shop; 'sone w tnesses have stated that he fel
on the wooden plank in front of the  shop. Qudrat Ul ah
pi cked up the knife which had been
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dropped by the appel lant, put the deceased in a rickshaw and
took himto the hospital fromwhere he went to the Police
Station and nade the First Information Report. An objection
has been taken to the admissibility of this report as it was
made by a person who was a co-accused. A First Informtion
Report is not a substantivepiece of evidence and can only be
used to corroborate the statement of the naker under s. 157
of the Evidence Act or to contradict it under s. 145 of that

Act. -1t cannot be used as evidence agai nst the nmaker at the
trial if he hinself becones an accused, nor to -corroborate
or contradict other witnesses. |In this case, therefore, it

i s not evidence.

The Sub-Inspector went to the spot, started investigation
and arrested the appellant the sane evening at his ~house:
The postnortem exam nation of the deceased showed injuries
on the person of the deceased and, according to the doctor.
death was due to shock and haenorrhage on account ~ of the
punctured wound in the chest, causing injuries tothe [|ungs
and these injuries could be caused wth a | sharp-edged

weapon.
The appellant and the deceased both belong to a sect of
Jogi s. Evi dence discloses that the deceased “and t he

appel lant were quite friendly with each other, and so were
the deceased and Qudrat Ul ah, who is a butcher and had a
shop which is a part of his house. Adjacent to the shop is
the house of the appellant. Eye w tnesses of the occurrence
were Yad Ali, P.W 1, Banne, P.W 2 and Mohd. Ahmed, P. W
3. Having been told by the sister of the deceased as to the
occurrence, Ashraft, P.W 4 cane to the spot later and found
the deceased |ying unconscious. Shakir, P.W 5, younger
brot her of the deceased, on arriving near the shop of Qudrat
Ulah heard the appellant and the deceased exchanging
abuses, but was not a witness of the assault’ as just at
that tine he had gone, at the request of Qudrat Ulah, to
fill his Chillumfor the hookka and when he canme back he
found the deceased |ying unconscious and the appellant
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runni ng away towards his house.

The evidence of Yad Ai P. W 1, is that he heard an
exchange of abuses between the deceased and the appellant
and when he noved about 4 or 5 paces he
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saw themgrappling with each other. The appellant had the
deceased ,in his grip", he asked Qudrat U lah to hand over a
knife to himwhich the latter did and with it the appellant
stabbed the deceased and then went away to his house. The
statement of Banne is simlar and so is the statenent of
Mohd. Ahmed, P. W 3. This evidence was not accepted by the
| earned Sessions Judge and he acquitted both the accused.
The State took an appeal only against the appellant which
was allowed by the Hgh Court. It held " W may concede
that the eye-witnesses have falsely inplicated Qudrat U ah
by deposing that he handed over his knife to the respondent
on his demand. There was no enmity between him and Sabir
and he bad no notive to get himkilled by the respondent.
It does not at all appear probable that after abetting the
murder of ~Sabir he at once took himon a rickshaw to the
hospital —~and fromthere went at - once to the police station
and | odged a report against the respondent. This conduct of
Qudrat U lah is so inconsistent with the part said to have

been played by himin the occurrence that we have little
hesitation in rejecting the evidence about the part played
by him"

The Hi gh Court, however, accepted the. testinony of the eye-
Wi t nesses as against the appellant’s guilt and observed:
"We are satisfied that the prosecution has fully established

the, case against the respondent. There is. not the
slightest doubt about - his guilt. The ™ presunption of
i nnocence has been fully rebutted by the prosecution. The

case agai nst hi m does not becone doubtful nerely because the
| ear ned Sessions Judge said that there was a doubt about his

guilt.” The | earned Judges also cane to the conclusion that
the view taken by the learned trial Judge was ;one " which
no reasonable person could have taken. It was a wholly

erroneous view of the evidence which has resulted in /gross
m scarriage of justice inasmuch. as a nurderer escapes
puni shrment ", . In the circunmstances of the case and
consi dering that there was sonme provocation, the Hi gh Court
sentenced the appellant to | transportation for life.

661

There is a passage in the Judgnent of the H gh Court which
appears to us to be disconsolate and indicative of a wong
approach in deciding the guilt of an ‘accused  person

Al though the | earned Judges recognised the principle that
the onus was not on the accused, yet one of the observations
is such that it comes perilously near to putting -/ the
burden on the accused if it does not actually do so. The
H gh Court has said:

The respondent hinself did not have the courage to say that
he did not find themat the spot. |If 'he were innocent, he
must have come out -of his house i medi ately on hearing the
noi se and nust have known who was present there and; who was
not"

This passage is so destructive of the cardinal principle of

crimnal jurisprudence as to the presuned innocence of an
accused person till otherw se proved that it has becone
necessary to reiterate the rule stated by em nent
authorities "...... that it is the duty of the prosecution
to prove the prisoner’s guilt subject to any statutory
exception."

it was next contended that the wtnesses had falsely
i mplicated Qudrat U | ah and because of that the Court should
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have rejected the testinony of these witnesses as against
the appellant also. The well-known maxim falsus in uno
falsus in omibus was relied upon by the appellant. The
argunent rai sed was that because the w tnesses who had -al so
deposed against Qudrat Ul ah by saying that he had handed
over the knife to the appellant had not been believed by the
Courts bel ow as against him the H gh Court should not have
accepted the evidence of these witnesses to convict the

appel | ant . Thi s maxi m has not recei ved general acceptance
in different jurisdictions in India; nor has this maxi mcone
to occupy the status of a rule of law. It is nmerely a rule

of caution. Al that it amunts to is that in such cases
the testinmony nay be disregarded and not that it nust be
di sregarded. One American author has stated:

(1) Wolnmington v. The Director of Public Prosecutions,
1935 A. C. 462.
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validity. .......0 ... and secondly, in point of utility
because it nmerely tells the jury what they nay do in any,
event, not what they nust do or nust not do, and therefore,
it is a superfluous formof words. It is also in practice
pernicious.......... " (1)

The doctrine nmerely involves the question of weight of
evidence which a ~court” may apply in_ a given set of
circunstances but it is not what nay be called " a nandatory
rul e of evidence "

Counsel for the appellant drew our attention to a passage
from an unreported' judgnment of ~the Privy  Council, I
Chaubarja Singh v. Bhuneshwari Prasal Pal
" The defendants own evi dence and that of several of his
wi tnesses is of no use to, him He cannot contend that any
court of law can place reliance on the oath of people who
have admittedly given fal se evidence upon the other branches
of the case."

This passage is a very slender foundation, if at all, for
conferring on the doctrine the status of anything higher
than a rule of caution and the Privy Council cannot 'be said
to have given their weighty approval to any such

controversial rule which has been terned as " ~worthless",
"absolutely false as a maximof life" and "in practice
perni ci ous" in works of undoubted authority on the |aw of

evi dence (2).

The H gh Court was not unmi ndful of what the w tnesses
stated as to Qudrat U lah's part in the conmi ssion of the
of fence and having taken that into consideration, it said:

" Wiile the | earned Sessions Judge was right in acquitting
Qudrat U lah, he was conpletely wong in acquitting the
respondent of whose guilt there was not the slightest doubt.
The direct evidence made out a clear case against him and
there was no sound reason for disregarding it."

After discussing the evidence of the wi tnesses -and the
di screpancies pointed out by the appellant the High ' Court
held " there is not the slightest doubt about his guilt."

(1) Wgnore on Evidence Vol. 111 para 1009.
(2) Wgnere Vol. 111 para 1009.
663

It was because of the above two contentions raised by
counsel for the appellant and because it was a case of
reversal of a judgnent of acquittal that we allowed counse

to go into the evidence which he analysed and drew our
attention to its salient features and to the discrepancies
in the statenents of witnesses and the inprobabilities of
the case; but we are satisfied that the | earned Judges were
justified in comng to the conclusion they did and the view
of the trial judge was rightly displaced. Upon a review of
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the evidence of the prosecution w tnesses we have cone
the conclusion that the appellant was rightly convicted.
The appeal is, therefore, dism ssed and the judgnent of
H gh Court is affirmed.

A appeal dism ssed.

,to
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