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ACT:

Code of Crimnal Procedure 1973-Section 157-First
Informati on Report:- Tine of despatch-Wether should be
noted init.

Penal Code- Secti on 396- Muder and dacoity-Evi dence-
Appreci ation of.

The deceased was the Pradhan of his village. There were
feuds of wvarious kinds and political rivalries between the
party of the deceased on the one hand and the accused on the
ot her and a nunber of cases were pendi ng before the Courts.

HEADNOTE

The prosecution case against the accused was that on
the night of the occurrence, which was a noonlit ni'ght, the
deceased was sl eeping in the western roomof his house while
his wife and children were sleeping in the eastern room
bet ween the two of which there was a barotha. In the roomin
which the wife was sleeping there was a lighted lantern
hanging from a peg on the eastern wall of that room about 6
feet high fromthe floor. P.W8. the brother-in-lawof the
deceased was sleeping in a tin shed situate to the west of
the western room Sonetinme late in the night the deceased
and his wife woke up on hearing sone conmotion. They found
that a nunmber of arned men entered the eastern room and
started breaking open the northern door whereupon the wife
of the deceased raised the wick of the lantern to see what
was happening. By the tine the deceased entered the eastern
roomthe accused who were armed with pistols and other
deadl y weapons had entered the room after breaking open the
northern door. The 9 accused persons. severely assaulted the
deceased who as a result of the injuries fell down dead. The
accused also assaulted the wife of the deceased (P.W2) and
her brother (P.W 8) and ran away with ornanments, cash and
clothes. In the neantine, sone of the prosecution witnesses,
who heard the conmotion went towards the house of the
deceased and saw in the moon light the assailants |eaving
the scene of occurrence. The first information report was
lodged by P.W 1 in the police station which was six niles
away fromthe village at 6.05 a.m On that day.

Before the Sessions Judge the accused contended that
the dacoity was conmitted by an armed gang not known to the
prosecuti on Ww tnesses but that they had been falsely
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inplicated on account of ennmty between them and the
deceased.

The Sessions Judge found that the first information
report had been |lodged at the police station without any
i nordi nate delay or that there was
565
nothing on record to show that there was any oblique notive
for concocting a false story of the occurrence. He, however,
doubted the veracity of the evidence of P.Ws. 1 and 7, that
these witnesses could not have had sufficient glinpse of the
m screants to be able to identify them He al so disbelieved
the evidence of P.W 8, the brother-in-law of the deceased.
He, however, believed the evidence of the wife of the
deceased (P.W 2) that she saw the accused in light of the
l antern hanging on the  eastern wall both when they entered
her room as well as when  they attacked her husband and
thereafter carrying away properties from the house. The
Sessi ons Judge al'so accepted the evidence that P.W. 2 and 8
were present -in the house at the time of the occurrence and
since they ~had received injuries. at the hands of the
assail ants they could see what had taken place and that the
[ight of lantern and nmoon light were sufficient to identify
the assailants. He, therefore, acquitted some of the accused
and convicted the appellants and sentenced themto undergo
i mprisonnent for life.

On appeal the High Court did not think it safe to rely
on any part of the evidence of P.W 8 but believed the
evidence of P.W 2 on the ground that she had given
straight-forward evidence w thout an attenpt at maki ng any
i mprovenents to fit it with the testinmony of the other
prosecution w tnesses. theHigh Court confirmed the
convi ction and sentences awarded to the appellants.

Di sm ssing the appeal s,

N

HELD: There is no substance in the contention that the
first information report was ante-timed; nor is there any
requirenent in section 157 of the Code of Crimnal Procedure
that the first information report should be despatched
forthwith or that the tinme of despatch nust be noted
thereon. The Sessions judge found that the first information
report had been |odged at the police station w thout any
inordi ate delay and that no oblique notive for concocting a
false story of the occurrence in the first information
report had been established. If the police had intended to
obtain a concocted report, it is nore likely that they would
have obtained it from P.W 8, who was in the house at the
time of occurrence than take it fromP.W 1 who went there
on hearing shouts and sounds. [573 B-D; 575 B]

The evidence on record shows that the formal ~ first
infornmati on report was recorded in the police station at the
earliest on the norning of the occurrence, that is, at 6.05
a.m This had been corroborated with the evidence of P.W
11, Sub-Inspector of Police, who reached the village which
is about 6 mles away at 8 a.m and i medi ately took up the
i nvestigation. [575 B-D; 575 B]

There is no substance in the contention that, having
regard to the size of the eastern room in which the dead
body was found, it was not probable that the 9 appellants
armed with various weapons could have all been present in it
at the sanme tine. The room was sufficiently big and the
first information report stated that the culprits were
noving in and out of the house at the tine of the
occurrence. It was not |likely that all of themwere in the
room at
566
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the same tine and it was not inprobable that they were seen
by PW 2 at different tinmes during the occurrence which
went on for some time. [575 F-H]

Al't hough the explanation of the prosecution for its
failure to examne the doctor who attended the injured
persons was not satisfactory the fact that the w tnesses had
stated that they sustained injuries during the occurrence
was not disputed. Therefore, nore non-exam nation of the
doctor for proving the injuries is not fatal to the
prosecution case. [576 C E]

Fromthe nere fact that none of the | ooted properties
had been recovered from any of the appellants it could not
be said that they were not the culprits in the case. On the
contrary, there is enough incrimnating evidence against
them [576 G H

There is no substance in the contention that there was
no sufficient light in the roomto identify the assail ants.
Though, the prosecution had not got the lantern identified
by PPW 2, P.W11 testified that the lantern was hangi ng on
a peg on the eastern wall of the roomand was in working
condition. This fact was nentioned i'n the first information
report. P.W2 woke up on hearing the noise and raised the
wick of the lantern. It was a moon-lit night. Al this apart
it was not the case of ~the appellants that there was no
lantern in the room at all. Nor was it suggested that the
ni ght was cloudy and visibility was poor. [577 H B-F]

The submi ssion that P. W2 had npdul-ated her evidence to
fit in with the prosecution case is not well founded. She
had deni ed the suggestion that ~ unknown persons cane to
commt decoity inside the house and that she had falsely
inmplicated the appellants because she could not recognise
the real culprits. She was undoubtedly in the eastern room
whi ch was the scene of the occurrence and had sufficient
opportunity to recognise the assailants, who were known to
her. During the occurrence she herself sustained many
injuries. [579 D E]

Merely because P.W | had not sustained any injury
during the occurrence and had not nentioned the names of any
of the accused to the villagers who entered the house soon
after the occurrence, it is not possible to reject his
evi dence altogether. [580 A-B]

The Sessions Judge erred in rejecting the evidence of
P.W. 1 and 7 and the H gh Court erred in rejecting the
evidence of P.W 8. There is no reason whatsoever for
rejecting the evidence of these witnesses to the extent that
their evidence was corroborated by the evidence of PPW 2
whose evidence had been believed by both the courts bel ow
The evidence of P.W. 1, 7 and 8 in so far as it goes to
prove the presence of the appellants at the scene of the
occurrence | ends assurance to the evidence of P.W2 that the
appel l ants entered the house and assaulted her- husband
fatally and that some of them caused injuries to her and
conmitted decoity. The prosecution had proved the case
agai nst the appellants beyond all reasonabl e doubt. [580 D-

H
567

JUDGVENT:

CRI M NAL APPELLATE JURI SDICTION: Crimnal Appeal s Nos.
54 &55 of 1974.

Appeal s by Special leave fromthe Judgnment and Order
dated the 21st Septenber, 1973 of the Allahabad Hi gh Court
in Crimnal Appeal Nos. 1923 & 1918 of 1969 respectively.
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Frank Anthony and K B. Rohtagi for the Appellants in
Crl. A . 54 of 1974.

Frank Anthony, S N. Singh and T.N. Singh for the
Appellants in Cl. A No. 55 of 1974

S.MJain, HM Singh and Dalveer Bhandari for the
Respondent in both Appeals.

Devendra N. Gobur dhan and D. Goburdhan for the
conpl ai nant in both the Appeals.

The Judgnent of the Court was delivered by

VARADARAJAN J. These appeals by special I|eave are
directed against the dismissal of Crimnal Appeals Nos. 1918
and 1923 of 1963 by a Division Bench of the All ahabad Hi gh
Court. Those appeals in the Hgh Court were filed against
the conviction of nine accused persons, Om Prakash (A 1),
Anoop Singh (A-2), Sheo Gopal (A-3), Raj Narain (A-4),
Chandra Prakash (A-6), Mol Chand (A-12), Beni Singh (A-16)
Ram Pal (A-17) and Lajjar Ramalias Raja Ram (A-18)under s.
396 |.P.C. and the sentence of inprisonnent for |ife awarded
to them by the |earned Sessions Judge, Kanpur Etawah at
Kanpur in Sessions Trial No. 172 of 1969, in which in all 18
accused persons were tried. The trical Court acquitted the
ot her nine accused, Bhoop Singh (A5), Virendra (A7),
Ramadhin (A-8), Ranjit (A-9), Chhotay Lal (A-10), Chunni La
(A-11), Bhanu Prakash (A-13), Dhani Ram (A-14) and Ram Gopa
(A-15) in the alleged dacoity with nurder at the house of
Mauji Lal, Pradhan in Makhauli village, at « about 1.A M in
the night of 16/17.2.1968. In that incident Mauji Lal died
and his wife Ram Shree (P.W2),  Parasuram (P.W7) and
P.W2's brother Ram Shankar (P-W®8) are stated to have
sustai ned injuries.

The case of the prosecution was this: There was enmty
bet ween the deceased Pradhan Mauji Lal and hi's brother Baij
Nath (P.W1) on one hand and the appellants on the other
ever since the
568
deceased Mauji Lal, fought an election battle in 1955 with
Mauji Lal, the father of On Prakash (A-1) and /Bhagwati
Prasad, the father of Raj Narain (A-4). There were severa
cases between the parties. About. a nonth before this
occurrence, Mauji Lal had reported by Exh. Ka-7 dated
22.1.1968 that accused persons Om Prakash (A-1) and Sheo
Gopal (A-3) had commtted theft of tinber belonging to the
vill age school managed by him A few days |ater on 26.1.1968
Mauji Lal had conpl ai ned bef ore t he Sub- Di'vi si ona
Magi strate, Ghatanpur that Mol Chand ~(A-12) forcibly
occupi ed Gaon Sabha land. |In 1967 there was rioting in the
village, to which the prosecution party and accused bel ong.
In that rioting one Ran Sanahi was mnurdered on one side and
Kanwar Lal was nurdered on the other side, and two cases
were registered, and Om Prakash (A-1), Sheo Gopal (A-3), Raj
Narain (A-4), Ranjit (A-9), Chhotay Lal (A-11), Mol Chand
(A-12), Bhoop Singh (A-5), Ranpal (A-17), Lajjar Ram (A-18)
and other are accused in one case while in the other case
the deceased Mauji Lal and 14 others including Maji Lal’s
brother Baij Nath (P.W1l) are accused and those cases were
pendi ng even on the date of the occurrence in this case. Om
Prakash (A-1), Anoop Singh (A-2), and Sheo Gopal (A-3) are
brothers. Raj Narain (A-4), Bhoop Singh (A-5) Virendra (A-7)
and Chandra Prakash (A-6) are brothers. Mol Chand (A-12)
and Bhanu Prakash (A-13) are brothers, Beni Singh (A 16)
nephew of Dhani Ram (A-14) and Ram Gopal (A-15), Ram Pal (A-
17) and Lajjar Ramalias Raja Ram (A-18) are cousins.

On the moon lit-night of 16/17.2.1968 deceased Muj i
Lal who was Pradhan of the village and his wife Ram Shree
(P.W2) and their children were sleeping in their house in




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 14

Makhaul i village, Mauji Lal 1in the western kotha and PW?2
and her children in the eastern kotha, between which there
is a barotha. There was a lighted [ antern hanging froma peg
at a height of 6 feet fromthe floor on the eastern wall of

the eastern kotha. Ram Shankar (P.W8) the brother of Ram
Shree (P.W?2) who was assisting his deceased brother-in-Iaw
Mauji Lal in the cultivation of his |l ands was sleeping in a
tin shed situate west of the western kotha. The deceased
Mauji Lal and his wife Ram Shree (P. W2) woke up on hearing
sone commotion when the niscreants who entered the eastern
kotha of the house were breaking open the northern door
P.W2 raised the wick of the lantern, material Exh. 111,

whi ch had been | owered previously, and there was sufficient
light in the kotha for recognising the mscreants. Mauji La

had cone

569

into the eastern kotha before its northern door was broken
open by  the m screants. Om Prakash (A 1), Sheo Gopal (A-3),

Anoop Singh (A-2), Raj Narain (A-4), Chandra Prakash (A-3),

Mool Chand (A-12), Beni Singh (A-16), RamPal (A-17) and
Lajjar Ram alias Raja Ram (A-18) entered the eastern kotha
after breaking open the northern door wth a kulhari, Om
Prakash arned with a pistol-and the others armed wi th Kanta,

bal | ams, kul hari lathi and pistol. A Pistol shot was fired
through the opening in the door before the mscreants
entered the eastern kotha. These nine  accused persons, Om
Prakash (A-1), Anoop Singh (A-2), Sheo CGopal (A-3), Raj

Narain (A-4), Chandra Prakash (A-6), Mol Chand (A-12), Beni

Singh (A-16), Ram Pal (A-17) and Lajjar Ram alias Raja Ram
(A-18) severely assaulted Mauji Lal who died at the spot as
aresult of the injuries sustained by him~ Sheo Gopal (A-3),

Chandra Prakash (A-6), Beni Singh (A-16), Ram Pal (A-17) and
Lajjar Ram alias Raja Ram (A-18) assaulted P. W2 severely
and ransacked the house for about 15 or-20 mi nutes and took
away from that eastern kotha and the adjacent box-room of
the house ornanments, cash, clothes etc., valued at Rs.

2,700/-. Ram Shankar (P.W8) who was sleeping in/ the tin
shed, as stated above, woke up  on hearing the shouts and
sound of gun-fire and saw accused Virendra (A7) and
Ramadhin (A-8) standing near his cot arned with lathis and
they inflicted lathi bl ows on him Wen he got _an
opportunity, Ram shankar (P WZ8) entered the house and
conceal ed hinself by the side wall near the door connecting
the eastern kotha and the barotha and w tnessed what was
happening inside the eastern kotha. P.W. 2 and 8 could see
the miscreants in the light of the lantern nmaterial Exh.

[11. Baij Nath (P.W1), Parasuram (P.W7) and others of the
vill age woke wup on hearing sound of gun-shot, ‘and proceeded
towards the house of the deceased Mauji Lal and stood under
a neem tree in front of one Banwari Lal’'s house and
conceal ed thenselves in the chappra of one Mttilal situate
east of the deceased Mauji Lal’'s house. They saw the
m screants when they were departing fromthe scene, with the
nmoonl i ght. The m screants standing on the roof of ShamLal’s
house wearlier shot at Parasuram (P.W7) while he was
standing in front of that house and he sustained gun shot
injuries.

About one and a half hours after the miscreants left
the place, P.W 1 who went inside the house and found Mauji
Lal lying dead with injuries and P.W. 2 and 8 having
injured, got the report, Exh. Ka-1 witten by one Shankar
Si ngh. He thereafter proceeded to
570
the Police Station at Mwoa Nangar situate six mles away
fromthe village, and handed it over to the Head Constabl e
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Ram Ki shore Panday (P.W9). On the basis of that report a
formal FIR was registered at the Police Station at 6.05 AM
on 17.2.1968. Tiwari, the Sub-Inspector of Police (P.W 11)
took up investigation and reached the village at 8 AM on
17.2.1968 when PW2 handed over to hima list of properties
whi ch had been | ooted from her house. P.W 11 found the dead
body of Mauji Lal in the eastern kotha and the lantern
material Exh. |1l hanging froma peg in the eastern wall of
the kotha and boxes broken open and the |ocks thrown in the
ver andah.

Aut opsy on the body of Mauji Lal was conducted by Dr.
Sharma (P.W 3), CGvil Surgeon, Kanpur at 2 PMon 18.2.1968.
He found six incised wounds, two | acerated wounds and three
abrasions on the body of the deceased. The left eye was
found black. The scul pt bones were found cut through and
through under three incised wounds. The doctor (P.W3) was
of the opinion that the incised wound m ght have been caused
by some” sharp edged weapons like kanta and axe, that the
| acer at ed 'wounds coul d have been caused with lathi, that the
abr asi ons_mght have been caused by comng into contact with
sonme rough object, that the blackening of the eye might be
due to clotting of blood due to the head injury and that al
the injuries together were sufficient in the ordinary course
of nature to cause  instantaneous death. . Ex. Ka-2 is the
post-nortemcertificate i ssued by P. W3.

The injured witnesses P.W. 2, 7 and 8 were exam ned
between 6 PMand | 7.30 PM on 17.2.1968 by Dr. Mikherjee of
Chattarpur Dispensary, who could not be examined as a
prosecution witness on account of difficulty due to his non-
availability. The wound certificates, Exh. Ka 18-20, issued
by that Doctor in respect of P.W.2, 7 and 8 have been
proved by the Compounder Vishanber Nath (P.W 13). P.W 2
had sustained 19 injuries consisting of one |acerated wound
on the left side of the head and a nunber of contusions and
abrasi ons on various parts of her body, all caused by bl unt
weapons. P.W 7 had sustained six gun-shot injuries. P.W 8
had sustained a contusion on the top of his shoul der joint
and an abrasion on the | ower aspect of the right clavicular
regi on, all caused by blunt weapons such as | athis.

That fact the there was ennmty between the two parties
and that Mauji lal was murdered and property worth about Rs.
2,700/- from his house was |looted in the night of 16
17.2.1968 and that in
571
that incident Mauji Lal’s wife (P.W 2) and brother-in-Iaw
(P.W8) were injured and P.W 7 who came near the scene of
occurrence had received six gun-shot injuries, was not
doubt ed or disputed before the | earned Sessions Judge by the
| earned counsel for the defence. But all the accused denied
intheir statenent their presence and participation in the
occurrence. The suggestion made on behal f of the accused was
that an arned gang of dacoits, not known to the prosecution
Wi tnesses, conmitted the crine and that the accused have
been falsely inplicated on account of enmty. No defence
wi t nesses were exam ned.

The prosecution examned. PW 1,2,7 and 8 as eye-
wi t nesses to speak about the participation of the accused in
the occurrence. P.W 1 inplicated all the 18 accused persons
as having been present at the time of the occurrence. P.W 2
inmplicated only the nine appellants, nanely A-1 to 4,6,12
and 16 to 18 as those who entered the house and attacked her
and her husband and committed dacoity. P.W 7, inplicated
fourteen accused, nanely Anoop Singh (A-2), Raj Narain (A
4), Bhoop Narain (A-5), Chandra Prakash (A-6), Virendra (A-
7), Ramadhin (A-8), Ranjeet (A-9), Chhote alias Ram Swarup
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(A-10), Chunni Lal (A-11), Mol Chand (A-12), Bhanu Prakash
(A-13), Dhani Ram (A-14), Ram Gopal (A-15) and Ranpal (A-17)
as some of the mscreants who were present at the house of
P.W 2. PPW 8 also inplicated these nine appellants besides
Virendra (A-7) and Ranjit (A-8).

The | earned Sessi ons Judge found that the FIR (Exh. ka-
1) had been lodged at the Police Station wthout any
i nordi nate delay and that there was nothing on the record to
show that there was any oblique notive for concocting a
fal se story of the occurrence. But he was of the opinion
that the evidence of P.W. 1 and 7 does not inspire
confidence, that it could not be believed beyond al
reasonabl e doubt that those two witnesses had seen the
occurrence, that P.W 1 would have been fired at if he had
been present at the chappar as clainmed by himand that the
probability is that as soon as P.W 7 received the six gun-
shot injuries in front ~of Narbada’s house, he would have
either fallen down there or returned to his house. He was
further of the opinion that in any case P.W. 1 and 7 could
not have ‘had sufficient "glinpse of the miscreants" so as to
be able to identify them He rejected the evidence of PPW 8
about the participation of Virendra (A-7) and Ramadhi n (A-8)
in the occurrence as not inspired sufficient confidence and
was of the opinion that the evidence
572
O P.W. 1, 7 and 8 about the participation of the acquitted
accused 5, 7 to 11 and 13 to 15 in the -crime was not
acceptable. As regards the participation of the appellants
inthe crime he accepted the evidence of P.W. 2 and 8. The
evidence of P.W 2 is that -she saw the appellants in the
light of the lantern that was hanging in the eastern wall of
the eastern kotha as soon as they entered her kotha and al so
while they were attacking her husband and causing .injuries
to her and carrying away the properties fromthe house. The
evidence of P.W 8 is that he saw On Prakash (A-1) when he
was escaping fromthe tin shed where he was sleeping earlier
to the western kotha and that  he saw the other appellants
frombehind the door of the western kotha when'they were
attacki ng deceased and P.W 2 and looting the  properties
fromthe house. The |earned Sessions Judge accepted the
evidence of P.W. 2 and 8 about their presence in the house
at the time of the occurrence, and also the fact that they
received the injuries at the hands of the mscreants and
could see what had taken place in the light of the lantern
as well as of the moon. Accordingly, he acquitted accused 5,
7to 11 and 13 to 15 and convicted the appellants and
sentenced them as menti oned above.

The | earned Judges of the High Court agreed with the
trial court in not relying upon the evidence of P.W. 1 and
7. They were not prepared to doubt the presence of P.W 8 in
the tin shed of the house of the deceased Mauji Lal-and P.W
2 in viewof the fact that he has received injuries at the
hands of the miscreants. But they found it difficult to
bel i eve that on finding an opportunity to nmove away from-the
tin-shed, he would have entered the house and taken shelter
there when the m screants were in the house and beating the
deceased and P.W 2. They were of the opinion that P.W 8
coul d have been of nore help to his sister P.W 2 hy
running to the village abadi for help so that on the arriva
of the villagers the offenders may run away and not cause
undue havoc in the house. P.W 2 had not nmentioned P.W 8 as
one of the persons who cane into the kotha after the
m screants | eft the place though, he had nentioned the nanes
of many other persons who cane into the kotha. According to
the |l earned Judges, P.W 8 could have seen only some of the
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of fenders but he has intentionally nmade inprovenents in his
version. For these reasons the |learned Judges of the High
Court thought it not safe to rely on any part of the
evidence of P.W 8. But they were of the opinion that the
i ncident could have been wtnessed only by P.W 2. and her
children and that there is no substance in the criticism
that independent witnesses have not been called to depose
about the occurrence as eye-witnesses. They were of the
opi nion that P.W?2

573

has given straight-forward evidence wi thout any attenpt at
maki ng any inprovenment to fit in with the testinony of the
ot her prosecution wi tnesses. They accepted the evidence of
P.W 2 as wholly reliable and confirmed the convictions of
the appellants and the sentence awarded to them and
di smi ssed t he appeal s-.

The |l earned counsel for the appellants subnmitted that
the F.1-R Exh. Ka-1 is ante-tinmed. He drew our attention to
section 157 of the Code of Crimnal Procedure and subnitted
that the " tinme of despatch of Exh. Ka-1 is not entered there
on. Section 157 only states that the first information
report should be despatched forthwith and does not say that
the time of despatch must - be noted thereon. The |[earned
Sessi ons Judge has observed in his judgment that Exh Ka-1
seens to have been | odged at the Police Station wthout any
inordinate dely and that there is nothing on record to show
that there was any oblique notive for concocting a false
story of the occurrence itself in that first information
report. The |I|earned counsel for the appellants invited our
attention to the evidence of  Shiv Poojan Tiwari Sub-
I nspector of Mwosa Nagar Police Station who ‘had been
examned as C.W 1. The evidence of CW 1 is that while he
was raiding Numain Purwa village in a nurder case of his
Police Station at about 2.00 A M in the night of 16/17-2-
1968 he heard noi se coming fromthe side of Makhauli village
situate 3 miles north of Numain Purwa village and went there
along with sone armed police guard at about 4.00 A M and
was informed that Mauji Lal had been nurdered in his house
and property had been |looted fromhis house by dacoits and
that his brother and certain other persons had gone to the
police station for |odging a report. He has al so stated that
he went to the house of Mauji Lal and found his dead body
lying inside the house and that he stayed in the village
until the Sub Inspector of the Police Station concerned
(P.W 11) arrived at the spot and started investigation. The
| earned counsel for the appellants comrented on the basis of
the evidence of CW 1 that he had not noted the names of
the assailants in the general diary entry made by himin his
police station that the nanes of the 18 accused incl uding
those of the appellants have been nentioned in the first
information report Exh. Ka-1 only as an after thought. The
rel evant portion of Exh. Ka-1 nay be extracted in order to
appreciate the contention of the learned counsel for the
appel lants. P.W 1 the author of exhibit Ka 1 who does not
claimto have seen the incident which took place in the
eastern kotha of the house of the deceased has stated in
that report thus :-

574
"Today ny brother Mauji Lal was sleeping inside
his house in the night as usual. A lantern was burning
in the house. Snt. Ram Shree (P.W 2) was al so inside
the house. Shri Ram Shankar s/o Manni Lal (P.W8) was
sl eeping under the tin-shed. 1In the night intervening
between 16th and 17th of February 1968, at about 1.00
O clock, the accused persons, having arned thensel ves
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with kantas, ballans, lathis, axes, guns and pistols

cane and surrounded the house of mny brother Mauji Lal

They cut open the door and entered the house. They

inflicted injuries upon ny brother Mauji Lal and caused

his instantaneous death. They also caused injuries to
ny bhabhi. My bhabhi raised al arm Ram Shankar was al so
assaulted with lathis. He too, raised alarm On hearing
the shouts and the sounds of guns and pistols | and

Prasu Ram s/o Hra Lal (P.W 7), Ram Adhar, Ram Kumar

Ram Prasad Sachan, Banwari Lal s/o Ram Lal, residents

of my wvillage, Beta Lal Sachan of Danodarpur, and

several other persons, reached the spot, saw the
occurrence, and challanged the accused persons. They
recogni sed them in the 1light of the nmoon. My bhabhij

and Ram Shankar ~have  also recognised the accused
persons in the light of the noon and |antern. Parasu

Ram has also received injuries from the shots of the

gun. ‘There ~are several injuries on the person of ny

brother. After conmmtting the assault, the accused
persons | ooted away the articles kept in the boxes in

t he house, ornanents, cl othes and cash etc. The accused

persons kept com ng and goi ng outside inside and on the

roof . Qut of the accused persons, Anup Singh was arned
with an axe, Dr. QOn Prakash with a pistol, Raj Narian
and Mool Chand with kantas, Ram Gopal and Dhani Ram
with guns and Bhoop Narain and Ranjeet with ball ans.

The renai ni ng persons were armed with lathis."

The actual part played by either any of the appellants
or any of the acquitted accused -has not been nentioned in
this report. It must  be renmenbered in this connection that
while P.W 1 has naned all the 18 accused nentioned in Exh.
Ka-1. P.W 2 has naned only the 9 appellants, P.W 7 has
naned the 9 appellants as also accused 7 and 8 and P.W 8
has named 14 accused persons. |f Exh. Ka-1 was ante-tinmed as
submitted by the learned counsel for~ the appellantsiit is
not probable that the police would have obtained that report
from
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P.W 1 who was not one of the residents of the house of
Mauji Lal where the occurrence had taken place but was
admttedly living in his own house situate at sone di stance
fromthe house of the deceased and was admttedly attracted
to the scene of occurrence only by shouts and the sounds of
guns and pistols. If the police had intended to obtain a
concocted first information report it is not probable that
instead of obtaining it fromP.W 8 who was indisputably one
of the residents of the house in which the occurrence had
taken place they would have obtained it from P.W 1. The
evi dence shows that on the basis of this first information
report a fornmal F.1.R was recorded to the Police Station
situate six mles away fromthe scene of occurrence at 6.05
A M on 17.2.1968. The evidence of P.W 1 is that he left
for the police station about 1 or 11/2 hours after the
culprits left the place and gave the report which he had got
witten by one Shankar Singh. The Sub-Inspector of Police,
P.W 11 has stated that he thereafter took up investigations
of the case and reached the village at 8.00 A M and found
the dead body of Mauji Lal in the eastern kotha and obtai ned
alist of the looted properties from P.W 2. In these
circunstances we are of the opinion that the subm ssion of
the learned counsel for the appellants that the first
information report Exh. Ka-1 is ante-tined is not well
f ounded.

The | earned counsel for the appellants next submitted
that having regard to the size of the eastern kotha of the
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house of the deceased it is not probable that these 9
appel lants with arms such as guns, pistols, axe and lathis
could have been in the kotha together at the sanme tine at
the time of the occurrence. The evidence of P.W 2 is that
the kotha is 19 or 20 cubits north-south, 41/2 cubits east
west and 10 in height The evidence of P.W 11 shows that
the eastern kothais 7 1/2, in height. It is stated in the
first information report Exh. Ka-1 that the culprits were
nmoving in and out of the house of the deceased at the tine
of the occurrence. Therefore, it is quite not unlikely that
all the 9 appellants were in the eastern kotha of the house
at the same tine and it 1is not inprobable that these
appel l ants were seen by P.W 2 at different tines during the
occurrence which mnust have. gone on for sone |length of tine
during which P.W 2 has received as many as 19 injuries. The
deceased and P.W 8 also received injuries, and P.W 7 who
was near about the house of the deceased at the time of the
occurrence has al'so received as many as 6 gun shot injuries.
In these 'circunstances we are of the opinion that the
subm ssion of the |earned counsel for the appellants that
having regard to the size of the eastern kotha it is not
pr obabl e t hat

576

the appellants arnmed with various weapons could not have
been present in that kotha is not acceptable.

The | earned counsel for the appellants next subnmitted
that Dr. Mikherjee who was in charge of the Primary Health
Centre, Ghatampur 'on 17-2-1968 and had exanmined P. W. 2,7
and 8 on that day andissued the wound certificates Exh. Ka-
18 to Ka-20, has not been -examned and that only the
conpounder of that Primary Health Centre, P.W 13 has been
called to prove those certificates. The reason given by the
prosecution for the non-exam nation of Dr. Mikherjee is that
he was not available and could not be exanined ' wthout
difficulty. The explanation for~ the non-exam nation of Dr.
Mukherjee is no doubt not quite satisfactory. The | earned
Public Prosecutor should have taken steps to procure the
attendance of Dr. Mikherjee for giving evidence about the
injuries noted by him as per Exh. Ka-18 to Ka-20 ‘on the
persons of P.W. 2,7 and 8. But the fact that these three
wi t nesses had sustained injuries during the occurrence in
this case was not and coul d not be di sputed. Those w t nesses
have stated in their evidence that they sustained injuries
during the occurrence. Therefore, the non-exam nation of Dr.
Mukherjee for proving the injuries noticed by him on the
bodies of P.W. 2, 7 and 8 as per the wound certificates
Exh. Ka-18 to Ka-20 is not fatal to the prosecution.

The | earned counsel for the appellants next submtted
that no property out of the properties |looted fromthe house
of the deceased and P,W 2 has been recovered from any of
the appellants and that it is, therefore, not probable that
any of these appellants was responsible for the occurrence
inthis case. But, as stated earlier, the fact that Muji
Lal was nurdered and property fromhis house was | ooted on
the night of 16/17-2-1968 and in that occurrence Mauji Lal’s
wife PW 2 and his brother-in-law P.W 8 were injured in
the house and P.W 7 sustained 6 gun shot injuries when he
was standing near the scene of occurrence had not been
di sputed before the |earned Sessions Judge by the |earned
counsel for the defendants. The suggesti on nade on behal f of
the accused was that an wunknown arnmed gang of dacoits
conmitted the crime and that the accused have been falsely
inplicated in this case on account of enmty. Having regard
to the availability of other incrimnating evidence against
the appellants, it is not possible to agree with the | earned
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counsel for the appellants that fromthe nere fact that none
of the |ooted properties has been recovered fromany of the
appellants it could be held that the appellants are not the
culprits in this case
577

The | earned counsel for the appellants next submtted
that the lantern material Exh. IIl has not been put to or
identified by P.W 2 as the one which was burning in the
eastern kotha at the tinme of the occurrence. Here again it
is unfortunate that the |learned Public Prosecutor has not
got the lantern identified by P.W 2. But Sub-Inspector of
Police P.W 11 who had seized that lantern has stated in his
evidence that it was found hanging on a peg on the eastern
wal | of the eastern kotha of the house of the deceased and
P.W 2 and that it was in working condition. The presence of
the lantern in the eastern kotha at the tine of the
occurrence as well as of moon light at the tine of the
occurrence has been nentioned, in the first information
report Exh. Ka-1 by PP.W 1 who is a brother of the deceased
Mauji Lal' and a resident of the same village and coul d be
natural |l y expected to have gone into the house of the
deceased soon after the culprits left the place. P.W 2 has
stated in her evidence that it was noon-lit night and the
lantern was burying in the eastern kotha where it had been
hung on a peg fixed at a height of 6° fromthe ground on the

eastern wall and that when she heard the sound of sone
persons in the court-yard she got upinmediately and raised
the wick of the lantern which was until then giving dim

light. She has stated in her cross-exam nation that the
antern used to be hung daily on the same peg, that there
was no bl ackness on the wall near the peg and that she had
scratched it off about 8 days prior to the date  of her
examnation in the Court. It is significant to note that it
has not been suggested to P.W 2 that there was no lantern
at all inthe roomin which she was sleeping with her
children and that her husband Mauj i Lal whose dead body was
found by the Sub-Inspector P.W (11 in that kotha had not
come to that kotha at all. It is seen fromthe al manac that
the night of 16/17.2.1968 was the third night after the ful
noon and that the noon arose at Del hi at 8.43 P. M on that
day. It has not been suggested to P.M 2 or P.W 7 or any
ot her witness exam ned by the prosecution that the ni ght was
cloudy and visibility was poor for that or any other reason.
It is not inprobable that the lantern was burning inthe
eastern kotha where P.W 2 and her children were sleeping
during the night and that P.W 2 had raised the w ck of the
| antern when she heard some commmtion in the court-yard of
her house before the cul prits broke open the eastern door of
her kotha and entered the sanme. Therefore, there nust have
been sufficient light in the eastern kotha for P.W 2 to
note the presence of the appellants who belong to the sane
village and were not strangers and for P.W 8 also to note
the presence of the culprits.
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There was sufficient moon light for PW 1 and PPW 7 to see
the culprits who are stated to have been noving in and out
of the deceased and P.W 2 during the occurrence. Therefore,
it could not be stated that P.W 1, 2, 7 and 8 could not
have been in a position to identify any of the culprits.

The | earned counsel for the appellants invited our
attention to the fact that the |earned Sessions Judge has
di sbelieved the evidence of P. W 1 and 7 and the |earned
Judges of the H gh Court have not relied on the evidence of
P.W 8 and subnmitted that P.W 2 has nodul ated her evidence
to fit in with the case of prosecution and that the evidence
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of PP.W 2 should not, therefore, be relied upon for basing
the conviction of the appellants in this case. W were taken
through the evidence of P.W 2 by the |earned counsel for
the appellants, and we are of the opinion that the
subm ssion that P.W 2 has nodul ated her evidence to fit in
with the case of the prosecution is not well founded. P.W 2
has stated thus in her evidence :-
"Raj Narain (A-4), On Parkash (A-1), Mol Chand (A-6),
Anup Singh (A-3), Ram Pal (A7), Beni Singh (A-9), Raja
Ram (A-8), Shiv Gopal (A-2) and Chandra Prakash (A-5)
cut the northern door of nmy Kotha with small hatchets
and i mredi ately came in ny kotha. | saw and indentified
themin the light of lantern. | know them from before
Al of themwere arned with kanta and spears etc. Qut
of them Ranpal (A7), Beni Singh (A-9), Lajjar Ram (A
8), Shiv CGopal (A-2) and Chandra Prakash (A-5)
assaulted me with lathis. as a result of which
received several ~injuries. My husband Mauji Lal had
cone /in _ny kotha before the entery of the accused
persons. The aforesaid accused persons carried out
brutal assault on Mauji Lal - with lathis, snall hatchets
and kanta so nuch - so that he expired. My brother Ram
Shankar (P.W 8) was sleeping in a verandah having the
tin-shed. Some  persons had reached there as well. They
were assaulting him H s voice was audi ble at nmy kot ha.
The nine accused persons who entered ny kotha had
started looting ny articles and they |looted severa
ornanents and ' cl othes belonging to nme. After having
stayed for about 15-20 mnutes inside the house of the
accused persons -went away outside through the northern
door of ny kotha. During-the mur-
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der and loot | did not hear any alarmfromthe naidan
outside from the atari on the _upper storey. Sone
accused person fired a gunshot also inside ny kotha
froma hole of the door before cutting the sane. The
pellet of that shot hit thewall but it did not hit ne
or my husband. Om Prakash (A-1) had a pistol in his

hand.
* * * * * * * *

A sufficiently |oud noise cane out as a result of
firing shots with a gun and a pistol.......... 2 or 3

m nutes after the accused persons went away, My Dewar
(husband’s brother) Baijnath (P.W1) cane in ny kotha
first of all and along with him Ranmadhar, Ram Kumar
Banwari and Parasuram (P.W 7) al so came".

P.W?2 has denied the suggestion that unknown persons
cane to commt dacoity inside the house and that she has
falsely inplicated the appellants because she . could not
recognise the real culprits. W do not see any reason
what soever for not accepting the evidence of P.W2 who
undoubtedly was in the eastern kotha where the nmain part of
the occurrence has taken place and rmust have had sufficient
opportunity to indentify, with the help of the lantern which
was burning, the appellants who were previously known to her
and not strangers and she has received as many as 19
injuries during the course of the occurrence which had gone
on for about 15-20 m nutes.

The noise created during the occurrence had attracted
the attention of the Sub-Inspector of police C W1 who
bel onged to sone other police station and was in another
village situate a couple of miles away fromthe one in which
the scene of occurrence is situate. It is, therefore, not
i mprobable that P.W. 1,7 and others had got up on hearing
the noise and that P.W1 had noved near about the house of
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his brother Mauji Lal where the occurrence was taking place.
P.W 1 has naned all the 18 accused in his evidence as well
as in the first information report Exh. Ka-1 given by him at
the police station at about 6.05 A M on 17.2.1968. The
suggestion made to P.W1 in cross examnation is that as
soon as Parsuram (P.W7) received injuries they becane
afraid and did not advance ahead and that he did not reach
the spot and did not see the occurrence with his own eye. He
had enphatically deni ed that suggestion. The |earned
Sessions Judge has rejected the evidence of P.W 1 mainly
because he had not mentioned the nanme of
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any of the accused to any of the villagers who entered the
house of the deceased soon after the miscreants left the
pl ace and al so because he has not sustained any injury and
he woul d not have been |eft . unharned by the accused if he
was anywhere near the scene of occurrence. Merely because
P.W1 had not sustained any injury during the occurrence and
had not nmentioned the nane of” any of the accused to other
villagers who entered the house of the deceased soon after
the culprits left the place it is not possible to reject the
evi dence of P.W1 altogether

The | earned Sessions Judge di sbelieved the evidence of
P.W7 having regard to the fact that it is admtted by PPW1
that P.W7 belonged tothe party of the deceased and that it
was "doubtful" whether P.W7 could have had a sufficient
"glinmpse" of the miscreants so as to-be in a positionto
identify them The |earned Sessions Judge has further
observed that as soon as P.W7  received the 'six gun shot
injuries in front of  Narbada s house he would have either
fallen down there or returned to his -house. There was
sufficient noon light at the tinme of the occurrence and it
is not inprobable that P.W?7 who had undoubtedly come near
the scene of occurrence woul d have seen any of the culprits
and could not identify them Therefore, it is not possible
to agree with the |earned Sessions Judge that no reliance
could be placed on the evidence of P.W. 1 and 7. The
| earned judges of the H gh Court  have observed ‘in /'their
judgenent that P.W 8 who was undoubtedly present /in the
house in the tin-shed at the tinme of the occurrence could
have seen sone of the offenders and that his evidence could
not be relied upon because he has intentionally nade
i nprovenents in his version about the occurrence. They have
al so observed that P.W8 would have hel ped his sister P.W2
better if he had run into the abadi and. informed other
villagers. W are of the opinion that the reasons given by
the |l earned Judges of the High Court for rejecting the
evidence of P.W8 altogether are not convincing. W are
further of the opinion that there is no reason whatsoever
for rejecting the evidence of P.Ws. 1, 7 and 8 of whom
P.W.7 and 8 are injured witnesses to the extent that their
evidence is corroborated by the evidence of P.W 2 who has
been believed by not only the |earned Sessions Judge but
also by the |l earned Judges of the Hi gh Court. The evidence
of PPW. 1, 7 and 8 in so far as it goes to prove the
presence of the appellants |ends assurance to the evidence
of P.W 2 that the appellants entered the house and
assaul ted her husband fatally and that sone of them caused
injuries to her and conmtted dacoity by | ooting properties
worth about Rs 2,700/-from her house.
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Thus on consideration of the evidence of P.W2 and of
P.W.1, 7 and 8 to the extent that it is corroborated by
evidence of P.W2 and the other circunstances of the case,
nanely that the door of the eastern kotha of the house of
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the deceased was found broken open, that the dead body of
Mauji Lal was found Iying in the eastern kotha of the house
and that the boxes had been found broken open and the | ocks
were found lying nearby in the verandah of the house, we are
of the opinion that prosecution has proved the case agai nst
the appellants satisfactorily and beyond all reasonable
doubt and that the conviction of the appellants for the
of fence under section 396 |I.P.C. and the sentence awarded to
themby the |earned Sessions Judge and confirmed by the
| ear ned Judges of the Hi gh Court are correct. W accordingly
confirmthe conviction and sentence and di sm ss the appeals.
P.B.R Appeal s di sm ssed.
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