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ACT:

Di spl aced Persons (Conpensation and Rehabilitation) Act,
1954 and General / Cdauses Act (10 of /1897) S. 16, and
Constitution of |India 1950, Art. 310(1)--Post of Asstt.
Conmi ssi oner under 1954 Act--Wether services of |ncunbent
could be term nated by State CGovernnent.

HEADNOTE:

Under s. 3(1) of the Displaced Persons (Conpensation and
Rehabi litation) Act, 1954, the post of Assistant Settlenent
Conmi ssioner is a post under the Union of India to which the
appointnent is to be made by the Central Government.

In exercise of this power the Central Governnent appointed
the first respondent to the post by order dated 3rd
Sept enber, 1955. Since the post. was created by t he
President of |India only for a period of 6 nonths the
sanction for the post canme to an end on 29th February 1956.
The first respondent, how ever, continued to function on the
basis of sanction to its continuance given by the State
CGovernment. Thereafter, by an order dated 17th April, 1956,
the State Governnent purported to term nate the services of
the first respondent with inmediate effect. After sone
correspondence, on February 18, 1959, the Central CGovernnent
i ssued a nmenmorandum that on the expiry of the period of one
nonth given in the earlier nmenorandum of January 18, /1959
his services stood termnated with effect from February 18,
1959. The respondent filed a suit against the Central and
the State CGovernnments contending that both their  orders

termnating his services were illegal and invalid and for
recovery of arrears of salary, and all owances. The ‘tria
court dismssed the suit. In appeal to the H gh Court, he

contended that his service was validly termnated only by
the nenorandum dated 18th January 1959, issued by the
Central CGovernnent, and that he was therefore entitled to
arrears of Wary and allowances upto 18th February, 1959.
This contention was accepted by the H gh Court.

Di sm ssing the appeal to this Court,

HELD : The Central. Governnent alone could termnate the
appoi ntnent, both as the appointing authority as also under
Art. 310(1) of the Constitution. [451 H|

(a) The State Government had no power to make t he
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appoi ntnent to the post unless such power was conferred upon
it by virtue of a direction given by the Central Governnent
under s. 34, but there was no such direction, in the present
case. The Central Government only enpowered the State
CGovernment to nominate the person to be appointed to the
post but the appointnent of the person so nomnated could
only be made and, in fact, was nade by the Centra
CGovernment by its order dated 3rd Septenber, 1955. [450 D F]
(b) The State CGovernnent’'s order dated 1lst Decenber, 1955
purporting to appoint the first dent was nerely a forna
appoi ntnent |etter pursuant to the suggestion of t he
Central Governnent. It had-no |egal consequence since by
t hat the first respondent was already appointed to the
post. [450 G
(c) Moreover, the post was sanctioned by the President of
India and created by the Central CGovernnent and the whol e of
the expenditure in-connection with it was to be home out of
funds allocated by the Central Governnent. The State.
Governnent’s. ~ order purporting to accord sanction to the
creation of the post was only for the pur pose of
regul arizing its own accounts procedure in disbursing the
anmount allocated by the Central Government. [450 H 451 B
(d) Wen the question regarding the issue of pay clip in
favour of the first respondent for the period subsequent to
29th February, 1950, arose, the Accountant General of the
State pointed out that the sanction to the continuance

445
of the post given by the State Government was mneaningl ess
and ineffective and it could not be acted upon until receipt
of sanction to its continuancy fromthe Central Governnent.
[451 C D
Therefore, the Central Government, which was the appointing
authority, ~could terminate the service of the first-
respondent, under s. 6, General C auses Act, 1897. [451 G
(e) There is no provision under-which the State Covernment
could have the power to determine the appointnment as
Assistant Settlenent Conmm ssioner nade by the Centra
CGovernment under s. 3. The person appoi nted woul d'hold the
post during the pleasure of the President and only the
Central CGovernnent would be entitled to termnate it. [451
GH
The High Court was, therefore, right in taking the viewthat
the, order of the State Government dated April 17, 1956, was
ineffectual and invalid and that the service of the first
respondent was validly ternminated only on February 18, 1959,
by the Central Governnent. [452 A-B]
SS R Tiwari v. Dt. Board, Agra [1964] 3 S.CR 55
referred to.

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 11 of  1968.
From the judgnment and order dated the January 16, 1967  of
the Punjab & Haryana H gh Court in Civil Regular First
Appeal No. 324 of 1961

R N. Sachthey, for the appellant.

Har bans Si ngh, for respondent No. 1.

The Judgrment of the Court was delivered by

BHAGMTI, J. The question that arises for determnation in
this appeal is as to which authority was entitled to
termnate the service of the first respondent the Centra
Government or the CGovernment of Punjab

The first respondent was, prior to his appointnent as an
Assistant Settlement Comm ssioner, holding the post of
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Deputy Registrar, Land Record in a tenporary capacity under
the State of Punjab. The first respondent had no lien on
arty permanent post and was a tenporary servant of the
Punj ab Governnent. On the conming into force of t he
Di spl aced Persons (Conpensation and Rehabilitation) Act,
1954 (hereinafter referred to as the Act) it becane
necessary to appoint officers and stiff in the State of
Punj ab for the purpose of carrying but various functions and
duties under the Act. One of such functions and duties was
grant of proprietory rights to quasi permanent allottees of
agricultural land and houses in the rural areas in the State
of Punjab. The President of India, therefore, sanctioned
the «creation of certain posts-which included two posts of
Assistant Director to be designated as Assistant Settlenent
Conmi ssi oner under the Actor a period of six nonths fromthe
date of promul gation of the Rules framed under the Act "for
the work connected with 'the conversion of quasi-permanent
all otees into permanent ones" and the Central Government, by
its letter dated 18th April, 1955 conveyed. his sanction to
the State Governnent. ’'This letter contained a direction
the over-all expenditure in connection with these posts

Cl /175
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sanctioned by the President of India should not exceed Rs.
6.50 lacs and it would be shared between the Centra
Governnment and the State Government in-the ratio of 50-50.
It was also suggested in this letter ~Cat - the nanes of
officers appoi nt ed as Assistant Directors and Nai b
Tehsildars should be intimted in due course for issue of
necessary notifications under the provisions of  the Act.
The State Governnent, by its letter dated 3rd July, 1955
poi nted out to the Central Governnent that having regard to
the large magnitude of the work involved, it would be
necessary to have two whole-tinme officers excl usi vely
devoted to this work and suggested that two posts should,
therefore, be pernmtted to be created, one of a Deputy
Secretary "who would have adm nistrative control over al
the managi ng officers and settl enent officers and the /staff
appointed in connection with the confernent of pernanent
ri ghts" and the other of an - Assi st ant Sett | enent
Conmi ssioner. |1t appears that the Central CGovernnent in the
meant i me reconsidered its earlier decision t hat the
expenditure on the posts in connection with the grant of
proprietary rights to quasi-pernmanent allottees should  be
borne 50-50 between the Central CGovernnent and the ~State
CGovernment and by its letter dated 20th July, 1955 inti mated
to the state Governnment that the Central GCovernment would
bear the entire expenditure on the staff appointed to these
posts on condition that "the staff in question wll be
engaged for a period of six nonths only". The ~Centra
Covernment thereafter, by its letter dated 23rd July, 1955
conveyed the sanction of the President of India 'to the

creation of one post of Additional Settlenent Conmi ssi oner

and one post of Assistant Settlement conm ssioner "for a
period of six months for the work connected with the
conver si on of quasi-pernmanent allotnments into pernmanent
ones on the scal e of pay noted agai nst each plus usua
al l owances admissible to the State Governnent enpl oyees of
their status”. We are concerned in this appeal wth the
post of Assistant Settlement Conm ssioner sanctioned by the
President of India as nentioned in this letter dated 23rd
July, 1955.

Though the order of appointnment of the first respondent to
the post of Assistant Settlenent Conmi ssioner was not yet
passed, the first respondent relinquished charge of his post
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of Deputy Registrar, Land Record and assuned charge of the
post of Assistant Settlenment Conmi ssioner on the forenoon of
1st August, 1955 as appears fromthe certificate dated 1st
August , 1955 (EX D-1). The Centr al Gover nnent
thereafter, in exercise of the powers conferred by sub
Section (1) of section 3 of the Act, issued a notification
dat ed 3rd Septenber, 1955 appointing the first respondent to
the post of Assistant Settlenent Comm ssioner "for the
purpose of performng the functions assigned to an Assi stant
Settl ement Commi ssioner by or under the Act". The Centra

CGovernment al so i ssued another notification of the sanme date
in exercise of the powers conferred by sub-section (1) of
section 3 of the Act directing inter alia that the "first
respondent, who has been appoi nted under that sub-section to
the post of Assistant Settlenent Comm ssioner, sW perform
the assigned to an Assistant Settlement Comm ssioner by or
under the

447

Act only in-respect of agricultural land situated in the
State of Punjab-in rular area as defined in clause (f) of

rule 2 of the Displaced Persons- (Conpensation) ' and
Rehabi litation) Rules, 1955, 7including houses, if any, in
any such area allotted along with such lands". A copy of

the notification dated 3rd Septenber, 1955 appointing the
first respondent to the post of Assistant Settlement Conm s-
sioner was forwarded by the Central Government to the State
Covernment along with its letter dated 3/7th Septenber

1955. The Central CGovernment al so addressed a |letter dated
21st  Septenber 1955 to the State Governnment = pointing out
that since the 1st Respondent - was to work as a whole tine
Assistant Settlenent Conmi ssioner, it was presumed that he
had relinquished charge of his previous office and adding
that the first respondent having already been notified as an
Assi stant Settlenent Conmi ssioner and a copy of the rel evant
notification having been forwarded to the State Governnent
along with the letter dated 3rd/ 7t h Septenber, 1955, "forma

| appointment letter" may be issued by the State Governnent
and copies endorsed to this Mnistry".

It appears that the Governor of Punjab also, by an’ order
dated 30th Novenber, 1955, sanctioned the creation of
certain posts which included one post of Assi st ant
Settlement Commi ssioner "for six months connected with the
conferment of permanent ownership rights on quasi-pernanent
allottees of the land in the Rehabilitation Department with
effect from forenoon of 1st August, 1955". ~There-after, an
1st Decenber. 1955 the CGovernor of Punjab issued an order
appointing the first respondent as Assistant ~Settlenent
Conmi ssioner against the tenporary post created in_ the
Rehabilitation. Departnent for the work connected with the
conferment of permanent ownership rights on the quasi-

permanent are allottees of evacuee lands for a period of
six nmonths with effect fromthe 1st of August, 1955". The
State Government, by its letter dated 15th Decenber, = 1955
i nti mat ed. to the Central Government that the first

respondent, appointed as Assistant Settlenment Comm ssioner

had been given the scale of pay as sanctioned by the Centra
CGovernment and confirnmed that the first respondent was
working as a whole "time Assistant Settlenment Conmissioner

The first respondent accordingly held the post of Assistant
Settlement Comm ssioner and carried out the functions and
duties attached to that post. Since the post of Assistant
Settlement Commi ssioner was created by the President of
India only for a period of six nonths and the first
respondent was appointed to that post by the Centra
CGovernment on September 1955. the sanction for the post
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obviously cane to an end on 20th February, 1956. The first
respondent, however, continued to function as Assistant
Settlement Conmi ssioner on the basis of sanction to the
conti nuance of the post given by the Governnent of Punjab
The Accountant Ceneral, Punjab took the view that the post
of Assistant Settlement Conmm ssioner held by the first
respondent havei ng been created by the Central Governnent,
the sanction to the continuance of the psot received
fromthe Punjab Government was futile and could not be acted
upon until receipt of

448
sanction from the Central CGovernment. and by his letter
dated 21st April, 1956, pointed out to the State Governnent

that the pay slip in favour of the first respondent for the
period from 18th January, 1956 to 29th February, 1956 was
being issued, but so far as the pay for the subsequent
period upto 30th April, 1956 was concerned, "the sanction to
the continuance of the post of Assistant Settlement Conm s-
sioner upto 30.4.1956 which has been received in this office
from the Assistant Secretary to the Governnment of Punjab

Fi nance Departnent wll ~be acted upon on receipt of
"Sanction" from the Governnent of India as the post was
created by thenmi and an attested copy of the sane, if
recei ved, "may please be sent to enable this office to issue
a pay slip to the officer upto 30-4-1956". In the neantine,
however, the Governnent of Punjab, by an order dated 17th
April, 1956, purported to term nate the service of the first

respondent with imediate effect and directed that the,
first respondent would be paid one nmonth’'s salary in lieu of
noti ce. The first respondent  thereafter nmade severa
representations to the Central Governnment as well as to the
State Government contending inter alia that he was an
enpl oyee of the Central CGovernnent and the State Governnent
was not entitled to terminate his service and the order of
term nation of his service passed by the State Governnent

was, therefore, invalid. There was no response to these
representations for a long tine. It was only /on 10th
January, 1959 that the Central Governnent i'ssued a

menorandum i nform ng the first respondent that "he was not a
servant of the CGovernment of India and that, even in case he
considered himself to be such, this nenorandum -should be
treated as a notice termnating his services "w thout
prejudice to the contention that he was not the Governnent
of India's servant." The Central Governnent also issued
anot her menorandum on 18th February, 1959 intimating to the
first respondent that on the expiry of the period  of one
nmonth given in the earlier nenorandum dated 10th January,
1959, his service stood termnated with effect! from 18th
February 1959.

The first respondent thereupon gave notices to the Centra
Governnment as well as the State Governnent under section 80
of the Code of Civil Procedure and filed a suit against the
Union of India and the State of Punjab in the Court of the
Seni or Sub-Judge, Jullundur claimng a declaration that the
order of the State Governnent dated 17th April, 1956 as al so
the order of the Central Governnent dated 10th January, 1959
terminating the services of the first respondent were
illegal and invalid and the first respondent continued as an
Assistant Settlement Comm ssioner in the service of the
Central Governnent and praying for recovery of arrears of
salary and allowances from 21st April, 1956 being the date
on which he was relieved of the office of Assistant
Settl ement Conmissioner. Both the Union of India as well as
the State of Punjab resisted the suit. The common defence
put forward by themwas that the first respondent was a
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servant of the Governnent of Punjab and being a tenporary
servant, the Governnent of Punjab was entitled to termnate
his service on giving one nonth’s notice of salary in Ilieu
of -notice and his service was, therefore, rightly term nated
by the order of the Government of Punjab dated 17th April
1956. The Trial Court accepted this defence of the Union of
I ndi a

449

and the State of Punjab and dism ssed suit of the first
respondent with costs.

The first respondent preferred an appeal to the Hi gh Court
of Punjab and Haryana. The only contention put forward on
behal f of the first respondent at the hearing of the appea
was that the first respondent was servant of the Union of
India and not of the State of Punjab and the order dated
17th April, 1956 passed by the State of Punjab was,
therefore, ineffectual to termmnate the service of the first
respondent. and it was only on 18th February, 1959 that his
service was validly term nated by the Central Governnent by
its nmenorandum- dated 10th January, 1959 and he was
accordingly entitled to arrears of salary and allowances
from 21st April, 1956 to 10th February, 1959. Thi s
contention found favour with the H gh Court and taking the
view that the first respondent was a servant of the Union of
India and not of the State of Punjab, the H gh Court held
that his service was validly termnated only from 10th
February, 1959 wunder the nenorandum of t he Centra
CGovernment dated 10t h January, 1959 and accordingly passed a
decree in favour of the first respondent against the Union
of India for Rs. 22,927.34P. representing arrears of salary
and allowances from 4th August, 1956, being the date three
years prior to the institution of the suit wupto 10th
February, 1959. The Union of India being aggrieved by the
decree passed against it preferred the present appeal in the
Court on certificate obtai ned under Article 133(1) (a) of
the Constitution as it stood at the material tine.

As in the Hi gh Court, so also before us the only /question
debated was as to whether it was the Central Government or
the State Government or the State. Governnent ~ which was
entitled to terminate the service of the first respondent.
The first respondent did not contend that the term nation of
his service was by way of penalty and though it ~was
di sgui sed as termnation sinpliciter, it was in reality and
subst ance di sm ssal and hence violative of Article 311(2) of
the Constitution. He conceded that if the State Governnent
was entitled to ternminate his service, the order dated 17th
April, 1956, passed by the CGovernnent of Punjab,  would be
val id. But his contention was that the Central Governnent
al one was conpetent to termnate his service and he  was,,
therefore, continued as an Assistant Settlenment Commi ssioner
until 10 February, 1959 when his service was terminated by
the Central CGovernnment by the menorandum dated 10th January,
1959. The Union of India, on the other hand, contended that
the first respondent was a servant of the State of Punjab
and hence the Governnent of Punjab was entitled to termnate
his service as it did by passing the order dated 17th April
1956.

Now, if we [ook at the provisions of the Act, it is clear
that it is the Central Government which is constituted the
ultimate authority responsible for the adm nistration of the
provisions of the Act. There is a hierarchy of officers
constituted wunder the Act for the purpose of discharging
various functions and duties and the final revisional autho-
rity in respect of these functions and duties is vested in
the Central CGovernment. Section 3, sub-section (1) confers
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Chief Settlenment Conmissioner and as many Deputy Chief
Settl ement Commi ssi oners, Settl ement Commi ssi oners,

Additional Settlenment Comm ssioners, Assistant Settlenent
Comm ssioners, Settlenment officers, Assistant Settlenent
Oficers and managing officers as may be necessary for the
pur pose of performng the functions assigned to them"by or
under the Act and the Central Covernment is also given the
power by general or special order to provide for the
distribution or allocation of work to performed by them
under the Act . The ' post of Assi st ant Sett | enment
Conmi ssi oner-that being the post with which we are concerned
in this appeal-is, therefore, clearly a post under the Union
of India to which appointnent is to be nmade by--the Centra

CGover nrrent . It WAas in exercise of this power conferred by
section 3, sub-section (1) ‘that Central, CGover nent
appointed the first respondent to the post of Assistant
Settl ement ~Commi-ssioner by its order dated 3rd Septenber,

1956. The Governnent of Punjab had no power to nake
appoi ntnent to the post of Assistant Settlenment Conm ssioner
by its. order dated 3rd Septenmber, 1955. The CGovernnent of
Punjab had no power to nake appointment to the post of
Assi stant Settlenment ~Conm ssioner, unless such power was
conferred upon it by virtue of a direction given by the
Central Governnent under section 34, but adnmittedly there
was no such direction in the present case. In fact, the
Central CGovernnent, by its letter dated 18th April, 1955
requested the State CGovernnent to intimate "the names of
of ficers appointed as Assistant Settlenent Commssioner" for
i ssue of necessary notification under the Act. Ile Centra

CGovernment did enpower the State Governnent to nominate the
person to be appointed to the post of Assistant Settlenent
Conmi ssi oner but the appoi nt nent-of the person so nom nated
could only be nmade and Was, in fact nade by the  Centra

Government by its order dated 3rd Septenber, 1955. Once the
appoi nt nent of the r espondent as Assi st ant
Settl ement Conmi ssioner was nade hy the Central Governnent
by its order dated 3rd Septenber , 1955 there ’“was no
guestion thereafter of the State Government once again,
appointing himto the sane post. The State Governnent,  no
doubt, by its order dated 1st Decenber, 1955, purposed to,
appoi nt the first respondent as Assistant Sett | enment
Comm ssioner. but that was nerely a fornmal ‘™appointment
letter" pursuant to the suggestion contained in the
letter of the Central CGovernnent dated 21st Septenber 1955.
It was an ineffectual and futile exercise which bad no | ega

consequence since by that tine the first respondent’ was
already appointed to the post of Assistant Settlenent
Conmi ssi oner by the Central Government |egally conpetent so
to appoint and he was already functioning as such Assistant
Settlement Commi ssioner. Mdreover. the post of Assistant
Settlement Commi ssioner, to which the first respondent —was
so appointed, was a post sanctioned by the President  of
India and created by the Central Governnent and the whol e of
the expenditure in connection with that post was to be borne
out of the funds allocated by the Central CGovernnent, vide
the letter of the Central Governnent dated 23rd July, 1955.
It is true that the State Governnent also, by its order
dated 30th Novenber, 1955, purported to accord sanction to
the creation of one post of Assistant Settlenent Com
m ssioner but that was obviously for the purpose of
regularizing its own account procedure because the anpunt of
Rs. 6.50,lacs for neet-
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ing the expenditure in connection with the staff for this
work was nade available by the Central Governnent to the
State Governnment and it Was the State Governnment which was
to di sburse the expenditure out of that anmount . The
post of Assistant Settlenent Commi ssioner having already
been created by the Central Governnent by the sanction of
the President of India as conveyed under the letter dated
25rd July, 1955, did not need validation fromthe order of
the, Government of Punjab dated 30th Novenber, 1955. in
fact, when the question arose in regard to issue of pay slip
in favour of the first respondent for the period subsequent
to 29th February, 1956, when the original sanction of the
President of |India for the post of Assistant Settlenent
Conmi ssi oner expired, the Accountant CGeneral, Punjab pointed
out in his letter dated 21st April, 1956 that the sanction
to the continuance of the post given by the Punj ab
Gover nnment, was neani ngl ess and ineffective and it could not
be acted upon until receipt of sanction to the continuance
of the post-fromthe Central Governnent since "the post was
created by them" It woul dtherefore, be seen that the post
of Assistant Settlement Conmi ssioner was created by the
Central CGovernment and the expenditure in connection with it
was to be net out of the funds provided by the Centra
Governnment and it was the Central CGovernment al one which was
conpetent to make appointnment to the post and in fact, the
first respondent was appointed to the post by the Centra
CGovernment by its order dated 3rd September, 1956. It this
be the correct position, as it undeniable is, there can be
no doubt that the Central Governnment alone could. term nate
the service of the first respondent. It is now a well
settled rule of interpretation that a power to  appoint
ordinarily inplies a power to deternmine the enploynent.
That was pointed out by this Court in" S. R Tiwari V.
District
Board, Agra(l)
"Power to appoint ordinarily carries/with it
the power to deternine appointnent, and a
power to terminate may in the -absence of
restrictions express or inplied be exercised,
subject to the conditions prescribed in that

behal f, by the authority conpet ent to
appoint."
This rule is also found incorporated in section 16 of the
CGeneral C auses Act, 1897. It is, therefore, clear that the

Central CGovernnent which is given the power to make
appoi ntnent to the post of Assistant Settlenment Conmi ssioner
under section 3, would al so have the power to determne the
appoi ntnent. The Central Government would also be entitled
to terminate the appointnent, since the post of Assistant
Settlement Commissioner is a post under the Uniontof  India
and the person appointed to it would hold it during the
pl easure of the President. There is no provision ‘under
which the Governnment of Punjab could have the power to

det erm ne the appoi nt nent as Assi st ant Sett | enent
Conmi ssi oner nmade by the Central Governnent under section 3.
The Central CGover nirent al one could term nate t he

appoi ntnent, both as the appointing authority as also wunder
Art. 310(1) of the Consti -

(1) [21964] 3 S. C. R 55.
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tution. The High Court was, therefore, right in taking the
view that the order of the Punjab Government dated 17th
April, 1956 was ineffectual and invalid and the service of
the first respondent as Assistant Settlenent Conm ssioner
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was validly termnated only on 10th February, 1959 when the
Central Governnent, by its nenorandumdated 10th January,
1959, gave notice termnating the service of the first

respondent., There was no dispute before us that if the
service of the first respondent came to an end on 10th
February, 1959, and not earlier on 17th April, 1956, the

first respondent would be entitled to a sum of Rs.
22,927. 34P. as decreed by the H gh Court.

The appeal, therefore, fails and is dismissed with costs in
favour of the first respondent.

V.P.S. Appeal dism ssed.
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