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ACT:
I ndi an Penal Code, sections 302 and 34-Vernier scale of

nmens rea, reasonable and probabl e consequences of the Act-
Degree of crimnality gauged by personalised approach to

circunmstances of involvenment, -doli capax, age and ex-
pectation of consequences by of f ender - Desideratum  of
sentence- Wl fare and therapeutic orientation of j us
juvenalis-Correction and rehabilitation of ['uvenile
del i nquent.

HEADNOTE:

H ralal Mllick was 12 years old when he along with his two
el der brothers, was convicted by the Trial Court under s.

302 read with s. 34, I.P.C., and sentenced for I|ife. In

appeal, the H gh Court directed the <conversion of the
convictions froms. 302 into one under s. 326 read with s
34, 1.P.C., and the appellants sentence was reduced to 4

years in consideration for his young age.

The appel | ant contended that his participationin the crine
could only attract s. 324 1.P.C., that he was too  infantine
to wunderstand the deadly inmport of the sword wounds
delivered by him that his involvement had been circuns-
tanced by the fraternal conpany, and that he had only
inflicted superficial injuries showing a | esser degree of
i ntent.

Di smissing the appeal, but prescribing guidelines for the
appel l ants treatnment in Jail. the Court.

HELD : (1) The vernier scale of a nmaws nens rea is, the
pragmatic one ,of the reasonabl e and probable consequences
of his act. Except in pronounced ,categories, the intent is
spelt out objectively by the rough-and-ready test of the
prudent man and not with psychic sensitivity to retarded
i ndi vi dual s. [303F, G

Observation :

Man is a rational being, and lawis a system of behaviora
cybernetics where noetic niceties, if pressed too far, may
defeat its societal efficacy. [303F]

(2) Wen a crine is conmitted by the concerted action of a
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plurality of persons the degree of crimnality may very ,
depending not only on the injurious sequal but also on the
part played and the circunstances present, a personalised
approach with reference to each participant has to be made
regarding the circunstance of involvenment, his doli capax,
age and expectation of consequences. [304-A, (]

Observati on

(i) Adult intent, automatically attributed to infant nens
is an error, but at the sane tine, doli capax is not so much
neasured by vyears and days as by the strength of the
del i nquent’ s under st andi ng and judgment. [304H, 305A]
Crimnal Pleading, Evidence & Practice by Archibold, An
Introduction in Crimnal Law by Cross and Jones, R v. Owen
[1830] 4 C & P 236; R v. Kershaw [1902] 18 T.L.R 357;
Crimnology Problems and Perspective, page 127 by Ahnmad
Si ddi que; referred to.

(ii) The ultinmate desideratumof npst sentences is to nmmke
an of fender a non-offender. The Indian |egal system nust be
sensitized by juvenile justice. . The Bench and the Bar
shoul d " be al erted about jus juvenalis. The conpassion of
the penal law for juvenescents cannot be reduced to jeunity
by forensic indifference, since justice to juvenile justice
desiderates more from a lively judicial process. The
establishnent of a welfare oriented jurisdiction over
juveniles is predicated and over judicialisation and over-
formalisation of Court proceedings i's contra-indicated.
Correctionally speaking, the perception of —delinquency as
i ndicative of the person’s underlying difficulties, inner
tensi ons and explosive stresses sinmlar to those of
mal adj usted children; and the belief that court atnosphere
is psychically traumatic and socially stigmatic, argues in
favour of nore

302

informal treatnment by a free mix of professional and 'socia
workers and experts operating within the framework of the
I aw. Qur nation can never be descrimnalised until the
States legislate a children Act, set up the curial and other
infrastructure and give up retributions in favour of
restorative arts in the jurisdiction of young deviants, and
the crime of punishing themis purged legislatively, adm -
nistratively and judicatively. [305D E, 306C, 307A-D
"Sentencing and Probation’ (published by : National College

of the State Judiciary, Reno, Nevada, U S A )’ -, Kent wv.
United States, 383 U S. 541, 556 [1966]; Social Defence,
Vol . VII  No. 25, July 1971 (published by : the Centra

Bureau of Correctional Services, Department of Soci a
Wl fare, Government of India) referred to.

Direction

It is essential that the therapeutic orientation of the
prison system vis-a-vis the appellant, nust be calcul ated
to release stresses, resolve tensions and restore inner
bal ance. Wor k desi gned constructively and curatively wth
special reference to the needs of the person involved, my
have a healing effect and change the personality of the
guondam crimmnal. It is correctionally desirable to grant
parole to prisoners periodically, and it is inportant for
the prison departnent to explore, experinment and organise

gradually some reformative exercise like Transcendenta
Meditation, in order to elimnate recidivism and induce
rehabilitation. The brooding presence of judicial vigilance
is the institutional price of prison justice. The

sentenci ng process should be reformed with flexibility huma-
nity, restoration and periodic reviewinformng the system
and involving the court in the healing directions and
corrections affecting the sentencee whom judicial power has
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cast into the 'cage’. [310GH, 313A-E, 314A- B]

GQuidelines for sentencing (published by : the Nationa
Probation and Parol e Associ ati on, New York 1957); Ri gveda 1-
89-i; Bhavan's Journal, July 17, 1977, page 57; Kentucky L.
J., Vol. 60 1971-72 No. 2; University of Maryland Law Forum
Vol . [11, No. 2, Wnter 1973; State of Arizona v. Jean
Coston Presley (Case No. 6878) Judgnent dated 5-3-76; and
United States of America v. Robert Charles Rusch Jr.
(Crimnpnal Action No. 4-8-1750 in the U.S. District Court for
Eastern District of Mchigan) referred to.

JUDGVENT:

CRI M NAL, APPELLATE- JURI SDICTION : Crimnal Appeal No. 256
of 1977.

Appeal by Special Leave fromthe Judgnment and Order dated
29-16-76 of the Patna H gh Court in Crimnal Appeal No. 464
of 1971.

D. CGoburdhan for the Appel lant.

u. P. Singh, and S. N Jha for the Respondent.

The foll owi ng Judgnents were delivered

KRI SHNA | YER,. J.-Thi's appeal involves an issue of crinina
cul pability presenting mxed questions of fact and | aw and a
thene of juvenile /justice, a crimnological Cinderella of
the Indian | awin-action

Hiralal Mllick, the sole appellant before us, was a 12-year
old | ad when he toddled into crinme, conjointly with his two
el der brothers. The three, together, were charged with the
hom ci de of one Arjan Mllick which ended in-a conviction of
all under S. 302 read with-S. 34 |IPC The -trial judge
inmpartially inposed on each one a puni shnent of inprisonnent
for Ilife. On appeal by all "the three, the H gh Court,
taking note of some pecularities, directed the conversion of
the convictions fromsS. 302 (read with'S. 34) into one under
s. 326 (read

303

with's. 34) | PC and, consequently, pared down the puni shnment
awarded to the co-accused into rigorous inprisonnent for 8
years. The third accused, the appellant before us, was
shown consideration for his tender age of 12 years (at the
time of conm ssion of the crime) and the, court, in a nood
of conpassion, softened the sentence on the boy into
ri gorous inprisonment for 4 years.

A close-up of the participatory role of the youthfu
of fender, as distinguished fromthat of his elder brothers,
di scloses a junior partnership for him For, argued Shr
Gobur dhan, while accused 1 and 2 caused the fatal stabs, the
appel lant was found to have inflicted superficial cuts on
the victim with a sharp weapon, probably angered by the
epi sode of an earlier attack on their father, induced by the
stress of the reprisal urge and spurred by his brothers’
rush after the foe, but all the sane definitely hel ping them
in their aggression. That he was too infantine to
understand the deadly inport of the sword bl ows he delivered
is obvious; that he inflicted |esser injuries of a
superficial nature is proved; that he, |like the other two,
chased and chopped and took to his heels, is evident. The
imature age of the offender, the fraternal conpany which
ci rcunst anced his invol venent, the degree of intent gaged by
the depth of the wounds he caused and the other facts sur-
rounding the occurrence, should persuade us to hold that
this juvenile was guilty-not of deayh-dealing brutality-but
of naughty crimnality, in a violent spree. Measured by his
intent and infancy, his sinister part in the macabre of fence
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ran upto infliction of injury wth a cutting weapon
attracting s. 324 IPC, not nore. Such was the necaronic
subm ssion of counsel anxious to press for an extenuatory
exoneration fromincarceration

This mx-up of degree of «culpability and quantum of
puni shment is unscientific and so we have first to fix the
appellant’s guilt under the Penal Code and then turn to the
puni tory process. Crimnality cones first, humani st
sent ence next.

Odinarily, the vernier scale of a man’s nmens rea is the
pragmati c one of the reasonabl e and probabl e consequences of
his act. The weapon he has used, the situs of the anatony
on which be has inflicted the injury and the like, are
i nput s. If that be the nmental standard of the turpitude,
the offender’s faculty of understandi ng becones pertinent.
Man is a rational being and lawis a system of behaviora
cybernetics where noetic niceties, if pressed too far, my
defeat ~its societal efficacy. 'So, except in pronounced
categories, which we will advert to presently, the intent is
spelt out ~objectively by the rough-and-ready test of the
prudent man -and not with psychic sensitivity to retarded
i ndi vi dual s. Viewed in this perspective, the materials
present in the case, especially the nedical evidence, shows
that this young offender arned hinself like his brothers
with a cutting instrunment and set upon the victimusing the
sword on his neck. The autopsy evidence discloses that the
injuries caused by the appellant were not the | ethal ones;

but nultiple sword cuts on the neck of a man, leave little
room for doubt in the ordinary run of cases as to the intent
of the assailant. When three persons, swords . in hand,

attack a single individual, fell himon the ground and
strike on his neck and skull several tines with a sharp

304

weapon, it is not caressing but killing, in all conscience
and conmonsense. The turpitude cannot be attenuated, and
the inference is inevitable that the least the parties
sought to execute was to endanger the life of the target
per son. In this light, the malefic contribution of the
appellant to the crine is substantially the sane as that of
the other two.

VWen a crime is conmitted by the concerted action of “a
plurality of persons constructive liability inplicates -each
partici pant, but the degree of crimnality my vary
depending not only on the injurious sequel but also on the
part played and the circunstances present,  making a
personal i sed approach with reference to each. Merely Dbe-
cause of the fatal outcome, even those whose intention

ot herwi se made out to be far |less than homicidal, cannot, by
hi ndsi ght reading, be neant to have had a mnurderous or
kindred mens rea. W have, therefore, to consider in an
i ndi vi dual i sed nanner the circunstances of the involvenent
of the appel ant, his nonage and expectati on of consequences.
VWen a teenager, tensed by his elders or provoked by the
stone-hit on the head of his father, avenges with dangerous
sticks or swords, copying his brothers, we cannot altogether
ignore his inpaired understanding, his tender age and
bl i ndi ng environs and notivations causatory of his crine.

It is common ground that the appellant was twelve years old
at the tinme of the occurrence. At common |law in Engl and, as
noticed by Archbold in Crimnal Pleading, Evidence and
Practice, a child under 14 years is presunmed not to have

reached the age of discretion and to be doli incapax; but
this presunption nay be rebutted by strong and pregnant
evi dence of a mschievous discretion... for the capacity to

conmit crime, do evil and contract guilt, is not so nuch
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neasured by vyears and days as by the strength of the
del i nquent’ s understandi ng and j udgnent.

Cross & Jones in 'An Introduction to Criminal Law state
"I't is conclusively presuned that no child under the age of
ten years can be guilty of any offence; a child of ten years
or over, but under the age of fourteen, is presuned to be
i ncapabl e of commtting a crime, but this presunpti on may be
rebutted by evidence of 'mschievous discretion' i.e.,
know edge that what was done was nmorally wong." R V. Oaen
(1830) 4 C & P. 236. Cross & Jones further state : "The re-
buttabl e presunption of innocence in the case of persons
between the age of ten and fourteen is still wholly
dependent on the conmmon [law. The Crown cannot, as in nost
other <cases, rely on the actus reus as evidence of nens
rea; other evidence that the child knew it was doing
somet hing norally wong nust be adduced.” : R v. Kershaw
(1902) 18 T.L.R 357.

In English Law, when an adol escent is. charged wth an
of fence, the prosecution has to prove nore than the presence
of a guilty m nd but nust go further to make out that ' when
the boy did the act, he knew that he was doi ng what wrong-
not merely what was wong but what was gravely wong,
seriously wong (enphasis added).

Adult intent, automatically attributed to infant mens, is
itself an adult /error. It is everyday experience that
little boys as a class have

305

| ess responsible appreciation of dangers to ‘thenselves or
others by injurious acts and so it is that the new penol ogy
in many countries imunises crinmes commtted by children of
and bel ow ten years of age and those between the ages of 10
and 14 are 'in atwlight zone in which they are norally
responsi ble not as a class, but as individuals when they
know their act to be wong. The I'ndian Penal Code, ' which
needs updating in many portions, extends total inmunity upto
the age of seven (s. 82) and partial absolution upto the age
of twelve (s. 83). The latter provision reads :
"83. Nothing is an offence which is done by a
child above seven years of age  and’  under
twel ve, who has not —attained suf ficient
maturity of understanding to judge of the
nature and consequences of his conduct on-that
occasi on.
The venal solicitude of the law for vernal offenders is
essentially a nodern sensitivity of penol ogy al though from
the Code of Hamurabi, the days of the Hebrews and  vintage
English law, this clement disposition is a crimnologica
heritage, marred, of course, by sonme periods and some
countries. Dr. Siddique nentions that there  have / been
instances in England where children of tender years were
gi ven death sentences |ike the case where two kids of ' eight
or nine years were given ,capital punishment for stealing a
pair of shoes (p. 127, Crimnminology: Problens & Perspectives,
by Ahmad Siddique : Eastern Book Co.). At |least as mankind
is approaching the International Year of the Child (1979),
the Indian |legal systemmnust be sensitized by juvenile

justice. Thi s consci entious consciousness pronpted us to
counsel to examine the statutory position and
crimnological projects in the 'child area. W had to

make-do w th what assistance we got but hope that when a
near - pubescent accused is narched into a crimnal court, the
Bench and the Bar will be alerted about jus juvenalis, if we
my so call it. The conpassion of the penal law for
juvenescents cannot be reduced to jejunity by forensic
indifference since the rule of law lives by lawin-action
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not law in the books. Unfortunately, at no stage, from the
char ge- sheet to the petition for special |eave, has

awareness of s. 83 of the Panel Code, the Probation of
O fenders Act, 1958 or the Bihar Children Act, 1970, been
shown in this case. My be, the offence charged bei ng under
s. 302 IPC and the guilt ultimtely found being of an
of fence punishable with life inprisonnment, account for this

non- consi der ati on. Even so, justice to juvenile justice
desiderates nmore froma lively judicial process.
Back to Hiralal Mallick and his crine and puni shnent. Was

he guilty under s. 326 I PC as the High Court has found, or
was he liable only under s. 324 as Shri Goburdhun urges He
was twelve; he w el ded a sword; he struck on the neck of the
deceased; he rushed to avenge; he ran away |like the rest.
No evidence as to whether he was under twelve, as
conditioned by s. 83 1PC is adduced; no attention to feeble
understanding or youthful frolic is addressed. And we are
past the judicial decks where factual questions Ilike this
can beinvestigated. The prinma facie inference of intent to
endanger the |ife of the deceased with a sharp weapon stands
unr ebut t ed. I'ndeed, robust realism easily inmputes dol
capax to a twelver who cuts on the neck of another with

306

a sword; for, if he ‘does not know this to be wong or likely
to rip open a vital part he nust be very abnormal and in
greater need of judicial intervention  for normalisation
The conviction wunder S. 326, |IPC, therefore, nust be
reluctantly sustained. When such'is the law, we cannot
innovate to attenuate, submt to spasnodic sentinment, or
ri de an unregul at ed benevol ence. ~ W cannot forget Benjamn

Cardozo’s caveat that "the Judge, even when heis free, 1is
still not wholly free'. Fettered by the | aw, we uphold the
convi cti on.

Now to the issue of 'sentence’. uidelines for sentencing

are difficult to prescribe and more difficult to practice.
Justice Henry Alfred MCardie succinctly puts it
"Trying a man i s easy, as easy as falling off
a log, conpared with deciding what to do wth
him when he has been found guilty."(1) (p.

362)
Speaki ng broadly, the ultimte desideratum of npst sentences
is 'to make an of fender a non-offender. Only as judges

i npose effective sentences with a proper attitude and nmanner
will they performtheir expected function of decreasing the
rising nunber of crimnal and quasi-crimnal activities in
this nation” (p. 364) (1) Penal humanitariani smhas come to
assert itself, although Sir Wnston Churchill put the point
of the common man and of the judge with forceful clarity
"The npood and tenper of the public with regard
to the treatnent of crime and crinminals is one
of t he nost unfailing tests of t he
civilization of any country. (p. 68) (1)
By that wunfailing test we fail, if we betray brutality
towards children and burke the human hope of tonorrow and
the current trust in our hands and hearts. So it is that in
the words of the Archbishop of York in the House of Lords’
debate in 1965
"Society must say, through its officers of
law, that it repudiates certain acts as
utterly inconpatible with <civilized conduct
and that it will exact retribution from those
who violate its ordered code. . . " (p. 1 8)
(1)
It is a badge of our humanist culture that we hold fast to a
nati onal youth policy in crimnology. The dignity and
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divinity, the self-worth and creative potential of every
i ndividual is a higher value of the Indian people; specia

protection for children is a constitutional guarantee wit
into Art. 15(3) and 39(f). Therefore, without nore, our
judicial processes and sentenci ng paradi gns nust |ead kindly
light along the correctional way. That is why Gandhij

enphasi zed the hospital setting, the patient’s profile in

dealing with ’'crimnals’. I n-patient, out-patient and
domiciliary treatment wth curative orientation is the
penol ogi cal reverence to the Father of the Nation. A

necessary blossom of this ideology is the |legislative
devel opnent of crimnological pediatrics. And yet it is
deeply regrettable that in Bihar, the |and of the Buddha-the

beacon-1i ght whose conpassion enconpassed all |iving beings-
the delinquent child is inhospitably treated. Wy did this
(1) Al guotations  from ' Sentencing and Probation’ -

Publ i shed by National College of the State Judiciary, Reno,
Nevada, U.S. A).

307

finer consciousness of juvenile justice not dawn on the
Bi har |egislators and governnment. Wiy did the State not
pass a Children Act through its elected nenmbers ? And one
bl ushes to think that a belated Children Act, passed in 1970
during President’s rule, was allowed to | apse Today, may
be, the barbarity of tender-age offenders being handcuffed
like adult habitual's, trooped into the crowded crinna
court in hurtful humiliation and escorted by policemnen,
tried along with adults attended by court  formalities,
survives in that hallowed State; for, counsel. for Bihar
surprised us wth the statement that there now exists no
Children Act in that State. Wth all our boasts and all our
hopes, our nation can never really be decrimnalized unti
the crinme of punishnent of the young deviants is ' purged

| egislatively, adnministratively and judicatively. Thi s
twel ve-year ol d delinquent woul d have had a holistic career
ahead, instead of being branded a nmurderer, had a Children

Act refined the Statute Book and the State set up Children’s
Courts and provided for healing the psyche of the Jlittle
hurman.

Conceptual |y, the establishment of —a welfare-oriented
jurisdiction over juveniles is predicated and over -
judicialisation and over-formalisation of court proceedings
is contraindicated. Correctionally speaking, the perception
of delinquency as indicative of the person’s underlying
difficulties, inner tensions and expl osive stresses sinlar
to those of maladjusted children, the-belief that court
atnosphere with forensic robes, gowns and uniforms and
contentious disputes and frowning paraphernalia |like docks
and stands and crowds and other crimnals marched in and
out, are psychically traumatic and socially astigmatic,

argues in favour of more informal treatnent by a free mx of
pr of essi onal and social workers and experts operating within
the framework of the law. There is a case to nove away from
the traditional punitive strategies in favour of the
nouri shing needs of juveniles being supplied by neans of a
treatnent-oriented perspective. This radicalisation and
humani sation of jus juvenalis has resulted in |egislative
projects which jettison procedural rigours and inplant
informal and flexible measures of freely negotiated non-
judicial settlement of cases. These advances in juvenile
crimnology were reflected inter alia in the Children Act,
1960.

The rule of lawin a Wlfare State has to be operationa

and, if the State, after a rmake-believe | egi sl ative
exercise, 1is too insouciant even to bring it into force by
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a, sinmple notification, or renewit after its one year
brevity, it anmounts to a breach of faith with the hunmanism
of our suprene | ex, an abandonnent of the material and nora
wel | -being promised to, the children of the country in Art.
39(f) and a subtle discrimnation between child and child
depending on the State where it is tried. We hopeful ly
speak for the neglected child and wish that Bihar and, if
there are other States placed in a simlar dubiety or
dilemma, they too-did make haste to legislate a Children
Act, set up the burial and other infrastructure and give up
retributivism in favour of restorative arts in t he
jurisdiction of young deviants. Oten, the sinner is not
the boy or girl but the broken or indigent famly and the
indifferent and elitist society. The |law has a heart-or, at
| east, nust
308
have. M. Justice Fortas, speaking for the U'S. Suprene
Court in Kent v. United States, said

"There mmy be grounds of concern that the

child receives the worst of both worlds; that

he gets neither the protection accorded to

adul ts nor t he sol i citous care and
regenerative tr eat nent post ul at ed f or
children."

[ 383, U S. 541, 556 (1966), quot ed in
Si ddi que, supra, p. 149]
The I ndian child nust have a new deal
Now we nove on to a realistic appraisal of the situation
The absence of a Children Act leads to a search for the
probation provisions as alternative methods of prophylaxis
and healing. 1In 1951, the UNESCO reconmmended a policy of
probation as a mmjor instrunent of therapeutic forensics.
Far nore conprehensive than S. 562 of the Code of 'Crinina
Procedure, the Indian Act still |eaves roomfor inprovenent
i n phil osophy, application, education and periodical review
through Treatnment Tribunals, to nmention but a few ' W, as

judger., are concerned wth the lawas it is. And one
shoul d have thought that counsel in the courts below  woul d
have pl eaded, when the appellant was convicted, for
probationary liberation. The decisive date for fixing the
age under S. 6 is when the youth is found guilty. ~But here
the offence charged is one punishable with death or 1life

i nprisonnent and the crime proved at the High Court |evel is
one punishable with life-term The Act therefore does not
apply. We venture to suggest that in marginal cases this
age-puni shability rigidity works hardship but making or
nmodi fying |aws belongs to the Legislature. Even-'so, Chief
Justice Sikri conplained, inaugurating the Probation  Year
(1971)
"o But is it enough to pass a |law-and say
that probation is a good thing ? “Not only
should the serious student and Proobati on
Oficers be convinced of its advantages but
the Judiciary and the Bar nust al so becone its
votari es. Unfortunately at present, very
little serious attention is paid to this
aspect by the Judiciary and the Bar. As a
matter of fact | was shocked to see that in a
nunber of cases, which came to the Suprene
Court recently, even the existence of the
local Probation of Ofenders Act was not
known, or easily ascertainable. No reference
to the relevant Probation Act was made in the
court below but the point was for the first
time taken in the grounds for special |leave to
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Anyway, . ‘now
i ncarceratory
pur poses of
(Justi ni an).

by the Nation
1957 states :

So we cone u
Subj ected to
and exposed
crimnals, a
wor se man,
soci ety. Th
deterrent ang
How t hen sha

appeal to the Suprene Court."

"It seens to ne that if an accused person is
likely to be covered by the Act, and his age
appears to be about 21, efforts should be made
by the investigating agency or the prosecuting
counsel to collect material regarding the age.
309

You are all aware that the exact age is known

to very few persons in rural areas.

| also think that a Magistrate should hinself

try this question early, if there is any
possibility of the applicability of the
Probation of Offenders Act."

(Social Defence : Vol. VI, No. 25, July
1971- Quarterly review published by the Centra
Bur eau of Correctional Services, Departnent of
Soci al Welfare, Governnment of India).

W repeat that liberal use of the lawis its
l'ife.

that probation-also is out of the way, what
inmpost is just ? ' Prison should serve the

confining people, not of punishing t hem

As the >Cuidelines for Sentencing  published
al Probation and Parol e Associ ati on, New York

"I nprisonnent is the appropriate sentence when
t he of fender nust be isolated from the
conmuni'ty in order to protect society or if he
can learn to readjust his attitudes and
patterns of behavior only “in a cl osely
control | ed environnent."
p to the harmof |ong shut-up behind the bars.
hard | abour that rigorous inprisonnent  inplies
to the del eterious conpany of hardened ' adult
young person, even if now twentyone, returns a
with nore vices and vengeful attitude  towards
is is self-defeating fromthe correctional and
| es.
| we rehabilitate this youth who has stood nine

years of crimnal proceedings, suffered sone prison life and

has the pros

pect of hardening years ahead ? This-is not a

| egal problemfor traditional nethods. A vehenent critic,
in overzeal ous enphasis, once said what may be exaggerated
but carries a point which needs the attention of the, Bench

and t he Bar.

H Barnes wote :

"The diagnosis and treatnent of the crinina
is a highly technical medical and soci ol ogi ca
problem for which the |lawer is rarely. any
better fitted than a real estate agent ~or a
pl unber. We shall ultimately conme to /admt
that society has been unfortunate in- handi ng
over crimnals to lawers and judges 'in the
past as it once was in entrusting nedicine to
shamans and astrologers, and surgery to

bar bers. A hundred vyears ago we allowed
| awyers and judges to have the sane control of
the insane classes as they still exert over

the criminal groups, but we now recogni ze that
insanity is a highly diversified and conplex
medi cal problem which we entrust to properly
trained experts in the field of neurology and
psychiatry. W nmay hope that in another
hundred vyears the treatnment of the crimna
will be equally thoroughly and wllingly
subm tted to medi cal and soci ol ogi ca
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experts."
(p. 74, Sentencing and Probation, supra)
310
We have to turn to correctional and rehabilitative

directions while confirmng the four-year term W affirm
the period of the sentence since there is no particul ar
reason why a very short term shoul d be awarded. When a
young person is being processed correctionally, a sufficient
restorative period to heal the psychic wounds is necessary.
Fromthat angle also a termwhich is neither too short nor
too long will be the optimum to be adopted by t he
sentenci ng judge. How ever, the nore sensitive question
turns on how, behind the prison walls, behavioral techniques
can be built into repair the distortions of his mnd

Stressologists tell us, by scientific and sociologica
research, that the cause of crime in nost cases is inner
stress, nental disharnony and unresolved tension. In this

very case, the lad of twelve was tensed into irresponsible
sword play asa result of fraternal provocation and paterna
i njury. It is, therefore, essential that the therapeutic
orientation of the prison'system vis a vis the appellant,
must be calculated to release stresses, resolve tensions and
restore inner bal ance:

This is too conplicated a question and, in sone measure,
beyond the judicial expertise, so that we have to borrow
tools and techniques from specialists, ‘researchers and
soci ol ogi sts. The ancient adnonition of the Ri gveda,

(' Let noble thoughts cone to us from every  side-Rigveda
1-89-i) is a good guideline here.” FromLenin and Gandhi to
| eading sociologists, crimnologists and prison-nmanagenent
of ficials, it is est abl ished t hat wor k desi gned
constructively and curatively, with special reference to the
needs of the person involved, may have a healing effect and
change the personality of the -quondam crinmnal, The
mechani cal chores and the soulless work perforned in jai
prem ses under the coercive presence of the prison  wanders
and without reference to relaxation or relish may often be
counter-productive. Even the apparel that the convict wears
burns into himhumliatingly, being a distinguishing dress
constantly remnding himthat he is not an ordinary human
but a crimnal. W, therefore, take the view that wthin
the l[imts of the prison rules obtaining in Bi-har
reformatory type of work should be prescribed for the
appellant in consultation with the nedical officer  of the
jail. The visiting teamof the Central Prison w Ll pay
attention to see that this directive is carried out. The
appel lant, quite a young man, who was but a boy  when the
of fence was conmitted, shall not be forced to wear convict
costunme provided his guardians supply him normal dress.
These harsh obscurantism nust gradually be eroded from our
jails by the humani zing wi nds that blow these days. We
mentioned about stressfully. One nethod of reducing tension
is by providing for vital |inks between the prisoner and his
famly. A prisoner insulated fromthe world becones besti al
and, if his famly ties are snapped for |ong, becones de-
bumani sed. Therefore we regard it as correctionally
desirable that this appellant be granted parole and expect
the authorities to give consideration to paroling out
periodically prisoner-,, particularly of, the present type
for reasonable spells, subject to sufficient safeguards
ensuring their prober behavior outside and pronpt return
i nsi de.

311

More positive efforts are needed to nake the man whole, and
this takes us to the domain of mnd culture.
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Modern scientific studies have validated ancient vedic
i nsights bequeathing to manki nd new neditationa. yogic and
ot her therapeutics, at once secular, enpirically tested and
trans-religi ous. The psychol ogi cal , physi ol ogi c and
soci ol ogi cal experiments conducted on the effects of
Transcendental Meditation (TM for short) have proved that
this science of creative intelligence, inits neditationa
applications, transquillises the tense inside, helps neet
stress wi t hout di stress, overcone i nactivations and
instabilities and by holistic healing normalises the severed
and fatigued man. Rehabilitation of psychatric patients,
restoration of juvenile offenders, augmentation of nora
tone and tenper and, nore inportantly, inprovenent of socia
behavi our of prisoners are anpbng the proven findi ngs
recorded by researchers. Extensive studies of TM in nany
prisons in the U S A Canada, Cermany and other countries
are reported to have yielded results of inproved creativity,
hi gher ~responsibility and better behaviour. Indeed, a few
trial courts in the, United St ates have actual ly
prescribed(1l) TMas a recipe for rehabilitation. As Dr. M
P. Pai, Principal of the Kasturba Mdical Col | ege,
Mangal ore, has put down
"Meditation is a science and this should be
| earnt” under guidance and cannot be just
pi cked up from books. nbjective studies on
the effects of neditation on hunan body and
mnd is a nodern observation- and has been
studiied by various investigation at MERU
Maharishi European Research University. Its
tranquillising effect on body and m nd
ultimately leading to he greater  goal of
Cosm ¢ Consciousness or universal awareness,
has been studied by using  over a' hundred
par amet ers. Transcendent al Meditation
practised for 15 mnutes in the norning and
evening every day brings about a host of
beneficial effects. | To nane only a few

1. Body and mind gets into a state of  deep
rel axation.

2. - B. M R drops, Iless oxygen is
consuned.

3. E.E.G shows brain wave coherence wth
"al pha’ wave preponderance.

4, Automatic stability increases.

5. Nor mal i sation of high blood pressure.

6. Reduced use of al cohol and tobacco.

7. Reduced stress, hence decreased plasma

cortisol and bl ood | actate.
8. Sl owi ng of the heart etc.
1. In the Superior Court of the State of Arizona-judgnent
d/5-3-76 in State of Arizona v. Jean Boston Presley-Case No.
6878;
Criminal Action No. 4-81750 in the U S. District Court for
Eastern District of Mchigan-United States of America v.
Robert Charles Rusch Jr.
312
The self of every man has been found to be his
consci ousness, and its full potential is found
in the state of |east excitation of
consci ousness, which 1is the nost sinple of
awar eness.
To sum up, inadequacy of 'alpha” waves is
di sease, and nmental health could be restored
by increasing 'al pha’ wave production in the
cerebral hem sphere instead of other type of
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waves seen in disease. Five years’ research
has’ given encouraging results, and nore work
in this field is being done and results are
awai ted. "
Lecture on ’'Ancient Insights and Moder n
Di scoveries delivered under the auspices of
Bharatiya Vidhya Bhavan sponsored t wo- day
synposi um Publ i shed in Bhavan's journal d/July
17, 1977 : P. 57 under the caption: The Mnd
of Man : Inportance of Mental Health.
A recent Article on TMand the Crimnal Justice System in
the Kentucky Law Journal and another one in the Maryl and Law
Forum highlight the potency of TMin the field of crimna
rehabilitation (Kentucky L. J. Vol. 60, 1971-72 No. 2; and
University of Mryland Law Forum Vol. 111, No. 2, Wnter
1973). There is no -reason, prima facie, i f ™
physi ol ogically produces a deep state of restful alertness
whi ch rejuvenates and nornalises the functioning of the ner-
vous system to reject the conclusion of David E. Sykes
whi ch he ‘has summari zed t hus
“Physiologically, “T.M produces a deep state
of restful alertness which rejuvenates and
normal i zes the functioning of the
nervous system

Psychol ogi cal | y, T. M elimnates nent a
stress, pronotes clearer thinking and greater
conpr ehensi on; it enri ches per cepti on,

i mproves outlook and promotes efficiency and
ef fectiveness in lLife:
Sociologically, “T. M elimnates tension and
di scordance and pronotes npre harnoni ous and
fulfilling interpersonal relationships, thus
nmaki ng every individual nore useful to hinself
and others and bringing fulfilment ' to the
pur pose of society:
The conbi ned physi ol ogi cal, psychol ogi cal and
soci ol ogi cal changes produce an overall effect
of fullness of [life. The elimnation of
nmental , physical and behavioral abnornalities
through the rel ease of deep stress produces a
sense of fulfilment and internal hartnony. It
is interesting to note that this devel opnent
of life in increasing values of contentnent
and fulfilment has |long been understood  in
terns of spiritual devel opnent. Wth the
tool s of nodern science, we can now
systematically evaluate the objective causes
and expressions of this inner, per sona
devel opnent pr oduced by transcendent a
medi tation."
313
It has been repeatedly pointed out in the literature bearing
on the subject that TMis just not religion, and is like
physics applied to human consci ousness. Even so, it is —not
for the court, at the present stage, to prescribe what the
prison authorities should do with the appellant while he is
in their charge. Neverthel ess, we enphasize how inportant
it is for the prison departnent to explore, experinment and
organi ze gradually sone of these reformative exercises in
order to elimnate recidivismand induce rehabilitation. W
nmake t hese observations in the expectation that, facilities
bei ng avai |l abl e and t he prisoner’s consent bei ng
forthcoming, he will be given, under proper initiation and
medi cal aut hori sation, courses which wll refine hi s
behavi our, develop his full potential and thereby justify
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the justice of his forced tenancy for four years.

An afterword on power. Wthin the Iimts of the Prison Act
and rules, there is roomfor reform of the prisoner’s
progress. And the court, whose authority to sentence
deprives the sentence of his constitutional freedons to a
degree, has the power-indeed, the duty to invigorate the
intranural man- managenent so that the citizen inside has
spaci ous opportunity to unfold his potential wthout over
such inhibition or sadistic overseeing. No traditiona
judicial hand off doctrine nor Prison departnent’s Mbnroe
doctrine can di ssuade or disentitle this Court from issuing
directives, consistently with law, for the purpose of
conpelling the institutional confinenent to conformto the
spirit and standards of the fundanental rights which belong
to the man walled off. ~W cannot, in all conscience, order
him to be shut up and forget about him The breading
presence of judical vigilance is the institutional price of
prison justice.

W have 'son- journed in the sentencing chapter of this
judgrment  for so long, our anxiety being to work out
purposeful __incarceration shot “with just and ef fective
prescription. Red- hot rhetoric or flam ng recomendations
can have no nore than romantic value since statutory
authority 1is the only sanction behind a court’s directive.
So we requested counsel to search for the sections and rul es
under the Prisons Act bearing on constructive correction-
oriented orders the Court has power to pass. Counsel for
the State drew our ‘attention to the vintage measures lost in
the statute book |ike the Reformatory Schools Act as well as
the Borstal Schools ‘Act, apart from the Probation of
O fenders Act and the rul es under these |aws. This study
has served only to convince us that, while statutory
guidelines to fix the quantum of punishnment are marked by
uncanalised fuidity, the court’s correctional role in
meani ngful sentencing is marginal, justifying judge Marvin
E. Frankel’'s cynical expression-Crimnal Sentences : Law
wi thout Order. The Rai prisons continue gerentologically in
their grimy grimess; the dress, diet, bed, drill,
Organisation and discipline why, even the philosophy and
fears-have hardly responded to rehabilitative penology or
humane decency. Indeed, it is still an attitude of ’Ilock
themup and throw away the key’', save for some casual ’'open
Jai |’ experinments and radical phrases in academ ¢
literature. W omit the Chanbal oasis where changes -are
being tried out. And this is a startling anti-climx~ when
we renenber that our Freedom Struggle had found nearly al
post - I ndependence | eaders
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in wathful incarceration and nost India Mnisters, now and
bef ore, had been no strangers to prison torments. The tine,
has conme, for reform of the sentencing process with
flexibility, humanity, restoration and periodic revi ew
inform ng the systemand involving the court in the healing
directions and corrections affecting the sentence where
judicial power has cast into the 'cage’'. For the nonce,
however, we,, as judges, have to work within the law as it
now stands. And we cannot inpose what is not sanctioned or
is not accepted by the State. So we have couched what
woul d have been binding nan dates in terns of hopeful half-
i mperatives. Subject to the observations regarding inprison
and parole treatment of the appellant, we dismss the
appeal

GOSWAM, J.-| agree that there is no merit in this appea
whi ch is disnissed

My | earned Brother has dealt with both the lethargy in |aw
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maki ng and indifference and indolence in inplenenting |aws
in and attractive and trenchant manner.

So far as the post-sentencing aspects are concerned, ny
| earned Brother has gone into depth on natters which he has

studi ed extensively. These will appertain to |aw reforns as
well as prison forns which the | legislature and the
i npl enenting executive can profitably undertake. | hope and
trust that nmy learned Brother’'s earnest and anxi ous
observations in this judgnent will not be a cry in the
wi | der ness.

MR

Appeal dism ssed.
3 15




