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ACT:

Requi sitioning and Acquisition of Immovable Property Act
1952. s. 8(3)-Compensation under-Requisition originally made
under Defence of India Act, 1939-Wether requisitioning
continued till acquisition mde under 1952 Act.

HEADNOTE:

The property in question was requisitioned by the Governnent
of India with effect from17 July 1942 under Rul e 75(A) of
the Defence of India Rules, 1939. The Government  was in
possession of the property until the Governnent decided to
acquire the property in 1953.  There was di spute between the
CGovernment and the appellants, in whose favour the property
was hel d under trust, in regard to the conpensati on payabl e.
Under s. 8(1) of the Requisitioning and Acquisition of
| mmovabl e Property Act 1952 the Government appointed tile
District Judge, Patna as the sole Ar bi-trator. The
Arbitrator held that the provisions of s. 8(3) (b) of the
1952 Act under which the conpensation payable was twi ce the
price which the requisitioned property would have fetched in
tile open market if it had been sold on the date  of
acquisition, would apply for determ nation of conpensation
payabl e for requisition of the property. The H gh Court in
appeal upheld the award of the Arbitrator. In ~appeal to
this Court by special |eave the question that fell for
consi deration was whether the conpensation woul-d be
det erm ned under clause (a) or (b) of sub-section (3) of s.
8 of the 1952 Act. Under cl. (a) the conpensation: shall be
the price which the requisitioned property would have
fetched in the open nmarket if it had remained in the sane
condition as it was at the tine of requisitioning and  been
sold on the date of acquisition. Another contention raised
by the appellant was whet her the Defence of India Act 1939
having lapsed in February 1946 the year of requisition
shoul d be 1952 when the 1952 Act came into effect.

HELD : (i) The requisitioning of the property in question
under the 1939 Act was continued by the Requisitioned Land
(Conti nuance of Powers) O dinance 1946 and thereafter by the
Requi sitioned Land (Continuance of Powers) Act 1947, the
Requi si ti oni ng and Acquisition of | mmovabl e Property
Ordi nance 1952 and eventually by the 1952 Act. Therefore
the contention that the year of requisition should be 1952
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when the 1952 Act cane into effect, was unsound. [961F-962B]
(ii) I'n Parekh’s <case this Court held that the node of
determ nati on of conpensation provided in section 8(3) (b)
of the 1952 Act is arbitrary and bad. The result is that
the award which was made in the present case pursuant to the
provisions contained in section 8(3)(b) of the 1952 Act
could not be sustained. The appellants would therefore be
entitled to conpensation in accordance with the provisions
contained in section 8(3) (a) of the 1952 Act. 1In 1968 by
an anendment cl ause (b) of section 8(3) of the 1952 Act was
del eted and section 8(a) was preserved a,; sub-sec. (3) of
s. 8. [962E-F]

Union of India v. Kamabhai Harjiwandas Parekh & Os.,
[1968] 1 S.C.R 463, applied.

960

(iii) There was no substance in the contention on behal f
of the Government that though s. 8(3)(b) was applied by the
Arbitrator in substance the Arbitrator gave effect to the
provisions of clause (a) of section 8(3) of the 1952 Act,
[962(F

(iv) The —judgrment of the H gh Court uphol ding the award of
the Arbitrator rmust therefore be set aside. Conpensation to
the appellants must  be given tinder s. 8 of the Act.
[Directions given accordingly].

[ 962H]

JUDGVENT:

ClVIL APPELLATE JURISDICTION.: Cvil Appealr No. 1025 of
1967.

Appeal by special |eave fromthe judgnent and decree dated
January 13, 1961 of the Patna Hi gh Court in Appeal fromOi-
gi nal Order No. 198 of 1956.

Sarjoo Prasad, K K Sinha, Nand Kishore Prasad, S. K 'Sinha
and B. B. Sinha, for the appell ants.

S. P. Nayar, for respondents Nos. ' 1 and 2

The Judgrment of the Court was delivered by

Ray, J. This appeal is by special leave from the |udgnent
dated 13 January, 1961 of the H gh Court at Patna dism ssing
the appeal filed by the appellants agai nst the award dated
25, May, 1956 of the Arbitrator under the Requisitioning and
Acqui sition of |Imovable Property Act, 1952 (hereinafter
referred to as the 1952 Act).

The appel | ants’ nother purchased the property known as "the
Crove" situate on Station Road at Patna on 18 Septenber,
1944. The appel |l ants’ nmother thereafter made a trust deed
in the year 946 in respect of the property in favour of  the
appel | ants.

The property was requisitioned by the, Governnment of /India
with effect, from17 July, 1942 under Rule 75 (A) - of the
Def ence of India Rules. The Government was in possession of
the property wuntil the Government decided to acquire the
property in the year 1953. The Central CGovernnent gave

notice wunder section 7 of the 1952 Act to acquire the-
property. The property was acquired in 1953.

The Governnent thereafter offered to the appellants a sum of
2.47,990/- as a valuation of the property acquired. The
appel l ants cl ained Rs. 18,00,000/- as the valuation

Under section 8(1) of the 1952 Act the Government appointed
the District Judge, Patna as the sole Arbitrator to
det erm ne the anount of conpensation payable to t he
appel lants in respect of the property. The Arbitrator held
that in view of the provisions contained in sections 23 and
24 of the 1952 Act the Provisions of section 8 (3) (b) of
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the 1952 Act would apply for determ nation of conpensation
payabl e for acquisition of the property.

961

The appellants preferred an appeal against award of the
Arbitrator. Section Il of the 1952 Act provided for such
appeal

The High Court held that section 8(3)(b) of the 1952 Act
appl i ed and uphel d the award of the Arbitrator.

The question which falls for consideration in this appea
i s whether the conmpensati on woul d be determni ned under cl ause
(a) or (b) of subsections (3) of section 8 of the 1952 Act.
The, rel evant provisions are set out hereunder :-

"8(3). The conpensation payable for the acquisition of any
property under section 7 shall be--

(3) the price which the requisitioned property would have
fetched in the open narket, if it had remained in the same
condition as it was at the time, of requisitioning and been
sol d on the date of acquisition, or

(b) twice the price which the requisitioned property would
have fetched in the open narket if it had sold on the date
of acqui sition.

whi chever is |ess*.

Counsel for the appellants raised these contentions. The
Def ence of India Act, 1939 and, the Rules nade thereunder
ceased to be effective on 14 February, 1946. There was no
order of requisition under the 1952 Act.” For the purpose of
det erm nati on of conpensation of the property under the 1952
Act the property could at best be held to be requisitioned
when the 1952 Act cane into existence. It was erroneous to
treat the property to be requisitioned under the 1952 Act.
The essence of the appellant’s contention is that the vyear
of requisition should be 1952 when the 1952 Act cane into
effect. This contention is unsound. ~The Requisitioned Land
(Conti nuance of Powers) Ordinance, 1946 (O di nance No. XX
of 1946) provided in section 3 thereof that "notw thstandi ng
the expiration of the Defence of India Act, 1939 and the
Rul es made thereunder, all ‘requisitioned |Iands shal
continue to be subject to requisition until the expiry of
this Odinance and the appropriate Governnment may use or
deal with any requisitioned |and in such manner ~as may
appear to it to be expedient; provided that the appropriate
CGovernment may at any time release from requisition  any
requi sitioned |and". The property continued to be in
possession of the Governnent under orders of requisition
dated 17 July, 1942. The property was not released from
requisition. It is manifest from Ordi nance No. Xl X of 1946
that, the property which was requisitioned under the Defence
of India Act continued to be subject to requisition in spite
of the expiry of the Defence of India Act.

12- L1 72Sup. Cl /73

962

"Thereafter the Requisitioned Land (Continuance of Powers)
Act, 1947 cane in place of Ordinance No. Xl X of 1946. The
Requi si ti oni ng and Acquisition of | movabl e Property
Ordi nance 1952 cane into effect on repeal of the 1947 Act.
Finally, the Requisitioning and Acquisition of [|nnovable
Property Act, 1952 cane into existence in place of the 1952
Or di nance. These various provisions and in particular
section 24(2) of the 1952 Act show that the property becane
deenmed to be property requisitioned under section 3 of the
Act . Just as Odinance No. XIX of 1946 continued the
acquisition of property, simlarly the subsequent provisions
under the 1947 Act, the 1952 Ordi nance and eventually the
1952 Act continued the requisition

The power to acquire requisitioned property is to be found
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in section 7 of the 1952 Act. In view of the fact that the
property was subject to requisition the Governnent desired
to acquire the property in the year 1953. The property was
acquired on 11 Septenber, 1953 under the 1952 Act. The
appel l ants becanme entitled to conpensation under section 8
of the 1952 Act. The two clauses (a) and (b) of section
8(3) of the 1952 Act provide the alternative nmethods for
conpensation for acquisition of property.

In Union of India v. Kamabhai Harjiwandas Parekh &
QO hers(") this Court held that the node of determ nation of
conpensation prescribed in section 8 ( 3 ) (b) of the 1952
Act is arbitratory and bad. The result is that the award
which was nmade in the present case pursuant to the
provisions contained in section 8(3)(b) of the 1952 Act

cannot be sustained. The appellants will therefore be
entitled to conpensation in accordance, with the provisions
contained in section 8(3) of the 1952 Act. It may be stated

that in 1968 by an anendnent clause (b) of section 8(3) of
the 1952 Act was deleted. The 1968 Anendnent has preserved
clause (‘a) of section 8 (3) of the 1952 Act by deleting
cl ause (a) and nunbering it as sub-section (3) of section 8.
Counsel on behalf of the CGovernment contended that though
section 8(3)(b) of the 1952 Act was applied by t he
Arbitrator, in substance the Arbitrator gave effect to the
provisions of clause (a) of section 8(3) of the 1952, Act.
The award, does not say so. On the contrary, the award is
expressly nade under the provisions of section 8(3)(b) of
the, 1952 Act. The contention of the Governnent therefore
fails.

For these reasons, the judgment of the Hi gh Court which up-
held the award of the Arbitrator is set -aside. The
Gover nnent will have to act in accordance wth t he
provi si ons cont ai ned in section 8 for det.er m ni ng
conpensati on payable to the appell ants.

(1) [1968] 1 S.C.R 463.

963

If the parties WIIl Dot be able to reach an agreenment as to
the anount of conpensation the Central Governnent  shal
appoint an Arbitrator as contenplated in section 8 of the
1952 Act for determ ning the conpensation payable "to the

appel l ants, The appellants will be entitled to costs of this
appeal
G C Appeal Al | owed.
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