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ACT:

H ndu Adopti ons and Mai ntenance Act, (78 of 1956) Ss. 4, 15
and 30- Goda Dutta adoption made before commencenent of Act-
Custom of revocability of such adoption-1f affected by Act.

HEADNOTE:

Section 4(a) of the Hndu Adoptions and M ntenance Act,
1956, provides that any customof Hndu law in force
i mredi ately before the commrencenent of the Act, shall cease
to have effect with respect to any matter for '\ which
provision is made in the Act. Section 15 provides that no
adopti on which has been validly made can be cancelled by the
adoptive father or nother nor ‘can the adopted’ person
renounce such status; and s. 30 provides that nothing
contained in the Act shall affect any adoption made before
its commencenent, and, the validity and effect of any such
adoption shall be deternmined as if the Act had  not been
passed.

The appel |l ant clainmed that he was adopted by the respondent
in 1956, before the Act canme into force, in the 'Goda Datta’
form The respondent filed a suit for a declaration that
the appellant was not so adopted, and while the suit was
pendi ng, she made a witten declaration stating,  (a) that
the adopti on had nevel taken place, and (b) that even if it
was believed that it had taken place it stood revocked by
that document. The trial court decreed the suit ~and the
H gh Court confirmed the decree.

(Per Bhagwati and Untwalia, JJ.)

Di sm ssing the appeal to this Court.

HELD : An adoption in the 'goda datta form nade before the
commencenent of the Act, can be cancelled after the comng
into force of that Act.

(per Bhagwati, J.),

(a) Section 15 has no application to adoption nade prior
to- the coming into the force of the Act. The first part of
s. 30 enacts the main saving provision. The second part is
nerely a provision introduced ex abundanti cautela wth a
view to enphasizing that the validity and effect of the
adoption made before the comencenent of the Act shal
remain untouched by the provisions of the Act. it is «clear
fromthe plain and unambi guous | anguage of the first part of
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the section that the legislature intended to exclude the
applicability of all provisions contained in the Act to an
adoption nmade before the commencenent of the Act and not
nmerely the applicability of those provisions which affect
the validity and effect of such adoption. The true neaning
and effect of the first part of the section, uninhibited by
the provisions in the second part, is that nothing contained
in the Act shall affect any adoption nade prior to the
comencement of the Act. The word "affect’ is a word of
wide inmport and in the context in which it occurs it nust be
construed to nean ’'touch’ of 'relate to’ or 'concern’
Therefore, nothing contained in the Act shall touch or apply
to an adoption nade prior to the comencenent of the Act.
So construed, what s. 30 enacts is that nothing contained in
the Act-and that includes s. 15-shall touch or concern, or
in other words apply to an adoption nmade prior to the Act.
[37C-38D; 39C.]

(b) The intendment and effect of s. 4(a) of the Act is to
abrogate 'the existing law or customin so far as it 1is
repl aced " by the law enacted in the statute. |If thereis a
provision nmade in the statute which operates in the sane
area as there existing law or custom the statutory
provi sion nust prevail and the existing | aw of custom nust
give way. If s. 15 were applicable to an adoption made
prior to the Act it would govern the matter of cancellation
but the section applies only to an adoption nade after the
comencement of the Act, and therefore, so far as

33

the nmatter relating to cancellation of an adoption nade
before the act is concerned, any existing law or custom
maki ng provi sion in that behalf cannot be said to have been
abrogated by reason of s. 4(a). Hence, if an adoption could
be cancell ed by the adopter prior to the comencenent of the
Act, the right of the adopter to cancel it is not ' taken
away. Such a custom enabling cancellation would continue in
force and govern the matter of cancellation of an adoption
nmade before the conmencenent of the Act. [39E-H

(c) Prior to the commencenent of the Act, by custom a goda
datta adoption could be cancelled by the adopter.” The Act,
in S. 5 to 1 1, has laid down the -conditions and
requi renents for making an adoption. Therefore, the custom
of goda datta adoption ceases to be in force on-the
commencenent of the Act by virtue of s. 4(a); that is, no
such adoption could be made after the comrencenent of the
Act according to custom and consequently, -no question of
its cancellation could arise. But, where the adoption was
made before the Act, the customgave a right to the adopter
to cancel the adoption and this custom in so far as it
operated on the adoption made prior to the Act, did not
cease to be in force under s. 4(a), as s. 15 is not
applicable to such an adoption. [40 A-(C

(d) It is true that the custom of goda datta adoption has
two linbs-One relating to the maki ng of adoption and the
other providing for its revocability at the option of the
adopt er. Therefore, since the customof such an addition
has ceased to be forced on the commencenent of the Act, as
regards adoption made subsequent to the Act, the second linb
also came to an end, because, if no such adoption could be
made after the commencenent of the Act there could be no
guestion of its cancellation; but, where under the first
linb the adoption was al ready nade before the comrencenent
of the Act, the second Iinb would not have to depend for its
survival on the continuance of the first. in such a case,
the second linb of the customcould operate, and in relation
to such an adoption, the second linmb would be the law in
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force. Therefore, the second Iinb of the customrelating to
revocability continued in force inits application to such
an adopti on. [ 40C H|

(Per Untwalia, J.)

(1) There is no substance in the contention that revocation
could be made only on sonme reasonabl e grounds and the custom
required it to be so. No reason was necessary to be stated
or proved to sustain the revocation. [43G H]

(2) In the deed of cancellation the respondent had stated
that if it was believed that the respondent had taken the
appel l ant in adoption, then she was cancelling and annulling
it. It could not, therefore, be said that the docunment does
not legally revoke the adoption. [43A;, 44A-B]

(3) (a) Section 30 is a saving clause in the Act and
according to it the provisions of the Act are not to affect
any adoption made before its comencenent, that is to say,
the validity of the adoption nade before the comencenent of
the Act as also its effect will have to be examned and
determined wth reference to the law or the custom as it
stood prior to the comng into force of the Act and not in
accordance w-th it. The expression "affect any adoption"
necessarily mean; affect in adoption as to its "validity and

effect"”. Nei t her of ‘the expression takes within its sweep
any of the other incidents or characteristics of the law or
the custom of adoptionunder which it was nade. Ther ef or g,

the incident or characteristic of this customwhich entitled
either party to revoke the adoption was  not a natter
concerning the validity and effect of adoption, and the Hi gh
Court was not right in holding that the right of revocation
is one of the effects or goda datta adoption-and is saved by
s. 30. [44D B]

(b) Section 4 is clearly prospective and not retrospective.
No adoption could be made in the goda datta formafter the
coming into force of the Act and hence there would be no
guestion of its revocation. if s: 15 prohibits cancellation
of an adoption validly made even prior to the comencenent
of the Act then it is manifest that s. 4 finishes the custom
of cancellation after the comencenent of the Act, 'by a
prospective operation and not by any retroactive action.
The question therefore, would be whether cancellation of the
adoption of the appellant was in contravention of s. 15  of
the Act. If it was so, the cancellation was invalid and
could not be saved by s. 30. [46D @

4-L379Sup C /75

34

(c) Section 15, however, applies only to an adoption which
has been validly nade in accordance with the provisions of
the Act and after its conmencenment. In its context and. set
up, its applicability cannot be enlarged and the section
can.not be permitted to enbrace any adoption which has/ been
validly made before the commencenent of the “Act. The
| egislature did not intendto change the incident or
characteristic of a goda datta adoption, which made the
position of the adopted person in that form nothing higher
than that of adignified enployee engaged to perform rites
and enjoy the privileges for the tinehe continued to be
such a son. O it may be that the legislature inadvertently
lift thecustom of revocability of goda datta adoption
untouched by s. 15. Ineither view of t he matt er
cancel l ation, of the adoption of the appellant rmade by the
respondent, by the registered docunent, is in accordance
with the custom of goda datta and hence, there is no
violation of the law contained in s. 15. [47 CQ

Per Mathew, J; (dissenting) (1) The customof goda datta
adopti on has been abrogated by s. 4(1) read with s. 5 of
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the Act and s. 30 saves only the effect ;and validity of an
adopti on made before the Act. But it is difficult to think
how a custom revoki ng such an adoption could continue in
force after the custom of neking the adoption in that form
has been abrogated by the Act, because, the continuance of
the custom of cancellation was dependent upon the
conti nuance of the custom of making the adoption, [35B-D]

(2) The Act provides only for the nethod and form of
adoption after the comnginto force of the Act and it

has made no provision for cancellation of an adopti on except
in s. 15. Assuming that s. 15 relates only to an adoption
made after the commencenent of the Act, unless the right to
cancel the adoption under the custom becone an. accrued
right before the commencenent of the Act, the -custom of
cancel ling an adoption would not continue. Therefore, if
the adoption wants to cancel such an adoption after the
commencemnent of the Act he can.do so only by establishing
that he had an accrued right on the date of adoption or, at
any rate, before the abrogation of the customto cancel it,
in which case, the ,customto cancel the adoption would be
deened to continue for cancelling it notw thstanding the
fact that, as custom it has ceased to operate after the
commencenment of the Act. The effect of the abrogation of
the customcan be equated in principle to the repeal of a
[ aw. [ 35E-H]

(3) That apart, the legislature has saved by s. 30 only an
adoption nmade, before the Act, its ~validity and effect.
When the |egislature has, chosen to mmke a specific
provision to save only the validity and the effect of
adoptions al ready nmde,,; (-which would have been saved even
wi t hout such a provision under the ,general principle of |aw
notw t hst andi ng the abrogation of the custom the inference
is that the legislature did-not want-to save the right to
cancel the adoption. The express-saving ins. 30 of only
the wvalidity and effect of adoption can only lead to 'the.
conclusion that the legislature did not want to save the
incident of revocability attached to it by custom
Expression facit cessare tacitum

[36C F]

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 1466 of
1970.

Appeal from the judgnment and decree dated the 16th Apri
1970 of the CGujarat Hi gh Court in Appeal No. 744 of 1961

V. S. Desai, R M Hazarnavis, R N Dhebar, K L. Hath
and J. R Nanavati, for the appellant.

S. T. Desai, Db D Was and |I. N Shroff, for the
respondent .

The majority view was expressed by P. N. Bhagwati, J. and N
L. Untwalia, J. in separate judgnents. K K. Mathew, J.
delivered a di ssenting opinion

MATHEW J.-The question is, whether an adoption nade in
"CGoda Datta" form a customary node of adoption, before the
passing of the Hi ndu Adoptions and Mai ntenance Act, 1956
(hereinafter called the 'Act’), could be cancelled or
revoked after its comencenent.

35

The relevant provisions of the Act have been considered in
the judgnment of nmy |learned brother Untwalia, J. and he has
come to the conclusion that the custom of Goda Datta
adopti on has been abrogated by s. 4(1) read with s. 5 of the
Act, and that s. 30 saves only the validity and effect of
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adoption nmade before the Act. | agree with t hese
conclusions. | will also assune that s. 15 deals only wth

cancel lation of adoption made after the Act. Even so, |
cannot agree with his ultimte conclusion that the adoption
made in the instant case could be cancelled after the Act
cane into force

Since the customof adoption in Goda Datta form has been
abrogated by virtue of s. 4(1) read with s. 5 of the Act, 1
do not think that the customto cancel or revoke an adoption
in that formcould continue after the commrencenent of the
Act. It is difficult to think how a custom of revoking an
adoption in CGoda Datta formcould continue in force after
the custom of nmmking ‘adoption in that form has been
abrogated by the Act. The continuance of the custom of
cancel l ati on of Goda Datta adopti on was dependent upon the.
conti nuance of the custom-of naking adoption in that form
Wth the abrogation of the customof adoption in that form
by s. 4 (1) read with s. 5 of the Act, the custom of
cancel l ati'on al so stood abrogated. | cannot understand how
one |inmb of 'that custom coul d survive the destruction of the
ot her as both the custons were inseparably intertw ned.

The Act provides only for the method and form of adoption
after the coming into force of the Act. It has nmade no
provision for cancellation of adoption except in s. 15
which, | will assune, relates only to adoption nmade after
the comencenent of the Act. Yet, | do not think that the
custom of cancellation of adoption in Goda Datta form could
continue after the custom of maki ng adoption in that form
has ceased to operate after the conmencenment of the Act. In
ot her words, although there is no separate provision in the
Act for cancelling an adoption made before the ~comencenent
of the Act, it is difficult to inagine how any |egislature
could provide for the continuance of “the custom of
cancel l ation, which is an incident of the custom of adoption
in that form w thout continuing inforce the custom of
adoption in that form

VWhat then is the effect of the abrogation of the custom of
cancelling adoption in Goda Datta form along, ‘with the
custom of adoption in that form? | should have thought the
guestion could admt of only one answer and that is that the
adopti on cannot be cancelled after the comrencenent of the
Act, wunless the right to cancel the adoption under the
custom becane an accrued right before the commencenent of
the Act. Therefore, if the adopter wanted to cancel ~ an
adoption in Goda Datta formafter the comencenent of the
Act, he could do so only by establishing that he had an
accrued right on the date of the adoption or, at any rate,
bef ore the abrogation of the custom to cancel it, in which
case, the customto cancel the adoption would be deened to
continue for cancelling it, notw thstanding the fact /that,
as custom it has ceased to operate after the comencenent
of the Act. |In principle, the effect of abrogation of the
custom of cancelling an adoption is nuch the sane as the
repeal of a law. The past operation

36

of the custom would be wiped out except as to rights
accrued. A right to take advantage of the custom of
cancel ling an adoption, like the right to take advantage of
a provision of law providing for cancelling an adoption, is
not an accrued right. "There is no presunption that an Act
is not intended to interfere with existing rights. Most

Acts of Parlianent, in fact, do interfere wth existing
rights"(1) In order to raise the presunption, the right nust
be an acquired, accrued or vested right. Before the Act

cane into operation and when the customwas in force, an
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adaptor could have cancelled the adoption by taking ad-
vant age of the customand that was certainly a right to take
advant age of the custom But the question is, when the Act
abrogated the custom whether it was an accrued or acquired
right in order to raise the presunption that the |egislature
did not intend to interfere with it.

That apart, the legislature has saved by s. 30 only adoption

nade before the Act, its wvalidity and ef fect; t he
revocability of an adopti on which does not pertain either to
its wvalidity or effect has not been saved. Even if the

| egi slature had not provided in s. 30 for saving adoption
already made, its validity and effect being accrued rights,
woul d have been saved under the general principle of |aw,
notwi t hst andi ng the abrogation of the customof adoption in
Goda Datta formby the Act in the absence of any provision
to the contrary in the Act. But when once the |egislature
has chosen to nmakea specific provision and to save only the
validity and effect of adoptions already nmade, the inference
is that the legislature did not want to save the right to
cancel the adopti on. Nothing was nore easy for t he
| egi slature, if it wanted to save any other right attaching
to adoption already nmade, than to say so expressly as it has
done with respect toits validity and effect. The express
saving in s. 30 of only the validity and effect of adoption
can only lead to the conclusion that the |egislature did not
want to save the incident of revocability attaching to it by
custom Expressumtacit cessarc tacitum Seeing that the
legislative policy was to put a stop to the custom of
cancel | i ng adoption, | need have no qualns in presum ng that
Parlianment did not want to save the right to cancel adoption
by s. 30.

| would allow the appeal w thout any order as to costs.
BHAGMTI, J. | agree with the conclusion reached by ny
| earned brother Untwalia, J., but I would prefer to give ny
own reasons in support of that concl usion.

The question that arises for determination in the appeal is
whet her an adoption in the Goda-datta form made before the
passing of the Hindu Adoption and Maintenance Act, 1956
(hereinafter referred to as the Act) can be cancelled after
the coning into force of that Act. Wat is a GCoda-datta
form of adoption and what are its incidents  has been
di scussed in the judgnent of ny |earned brother Untwalia,
J., and | need not repeat what has been so ably and lucidly
explained there. Suffice it to state that the Goda-datta-
form of adoption is a customary form_  preval ent in
Val | abhkul ; neither dutta-homam nor actual giving and taking
i s necessary for making such adoption; it does

(1) see per Buckley L.J. in West v. Gwppe. (1911) 2 Ch. 1
at 12.

37

not sever the relationship of the adopted with his- natura
famly an he continues to be entitled to his lights iin that
famly; he <can be taken in this form of adoption in  nore
fam lies than one and such adoption can be cancelled at —any
time by the adopter or the adoptee at his sweet will. I f,
therefore, the Act had not cone into force, there can be no
doubt that according to custom the goda-dutta form of
adoption could be cancelled by the adopter at any tine he
liked. The question is : Has the enactnent of the Act made
any difference ?

Three sections of the Act are naterial, nanely, Sections 4,
15 and 30. | will first turn to section 15. That section
provides :"No adoption which has been validly nmade can be
cancelled by the adoptive father or nother, or any other
person, nor can the adopted child renounce his or her status
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as such and return to the famly of his or her birth." MW
| earned brother Untwalia, J., has anal ysed the schene of the
Act and shown that section 15 applies only to an adoption
whi ch has been validly made in accordance wth t he
provisions of the Act after its commencenent and it has no
application to an adoption made prior to the comng into
force of the Act. | agree so entirely with him in this
interpretation of section 15 that | do not think it
necessary to add anything to what he has said in this
connecti on. | only wish to point out that section 30, on
the construction which | place upon it, reinforces this
interpretation of section 15. Section 30 enacts a saving
provi si on. It says : "Nothing contained in this Act shal
affect any adoption nmade before the comencenent of this
Act, and the validity and effect of any such adoption shal
be determined as if this Act had not been passed." M

| earned brother Untwalia, J., has taken the view with which
ny |earned brother Mathew, J., has agreed, that the second
part of this section nerely clarifies what is enbodied in
the first ~and the first part does not go beyond saving
nerely the validity and effect of an adoption nmade before
the comencenent of the Act. | have tried hard but | find
it difficult to per suade nysel f to accept this
interpretation of the section. | do not think it would be
right to read the second part of the section as controlling
the first. It is the first part of the section which enacts
the main saving provision and the second part is nerely a
provision introduced ex abundantau citela, with a view to
enphasi sing that the validity and effect of an adopti on nmade
bef ore the comrencenent of the Act shall renain untouched by
the provisions contained in the Act and be determned as if

the Act had not been passed. It would not belegitimte to
cut down the width and anplitude of the first part  of the
section by reference to the second part. It is clear from

the plain and unambi guous | anguage of the first part of the
section that the |legislature intended to exclude the
applicability of all provisions contained in the Act to an
adopting nmade before the commencenent of the Act  and not
nerely the applicability of those provisions which ‘affect

the validity and effect of such adoption. |f such had been
the intention of the Ilegislature, it would have used
appropriate | anguage, such as "nothing contained in this Act
shall affect the validity and effect of any adoption ",
instead of enacting a saving provision enploying wde and
all enbracing | anguage not limted nerely to validity and
ef fect. Therefore, nerely because validity and effect are
specifically dealt with in the second part

38

of the section it cannot detract fromthe generality of the
savi ng provision enacted in the first part. The second part
of the section has no restrictive effect on the first  part.
| rmust, therefore, proceed to consider the true neaning and
effect of the first part of the section uninhibited by the
provision in the second part. The first part of the section
says that nothing contained in the Act and that would
i nclude section 15-shall affect any adoption nmade prior to
the comencenent of the Act. But what is the meaning and
connotation of the word "affect’. When section 15 provides
that an adoption once made shall not be cancelled, does it
"affect’ an adoption already made which is subject to the
incident of revocability ? Now, even if the word ’'affect’
were to be interpreted to nean alter or 'influence or 'have
i mpact on’ there can be no doubt that section 15 would
"af fect’ such adoption because it woul d destroy one incident
of such adoption, namely, its revocability. But | do not
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think that in the context in which the word ’'affect’ s
used, it- nmeans 'alter’ or 'influence' or ’'have inpact on’
The word ’'-affect’ is a word of wide inmport and in the

context in which it occurs it must be construed to mean
"touch" or "relate to" or " concern.” The legislative
intent, as manifest in the first part of the section
clearly is that nothing contained in the Act shall touch or
apply to an adoption nade prior to- the commencenent of the-
Act . I amfortified in giving this meaning to the word
"affect’ by the decision of the High Court of Australia in
Shanks v. Shanks. (1) There the question was whether a
decree dismissing a petition for dissolution of a marriage
could be said to be judgnent which 'affects’ the status of
any person under the laws relating to marriage or divorce
within the neaning of section 35(1) (a) (3) of the Judiciary
Act, 1903. The ,argument was that a decree graduating
di ssolution of marriage would be a judgment effecting the
status ~of the parties to the marriage, but a decree
di smssing a petition for dissolution of narriage would not
be, as it would leave the status of the parties untouched.
This argunment-was rejected by the Hgh Court of Australia.
M. Justice MeTiernan gave the foll owi ng neaning of the word
"affects’ as used in section 35(1) (a) (3)
"I'f the word "affects" in sec. 35 neans, as
the /respondents contend, alters, the appea
agai nst’ the decree dism ssing the appellant’s
petition would not lie as of right, because it
is clear that the decree does not alter theappell ant

S
st at us : See Needham v Bremer. " (2
) I'n its ordi nary usage
"affects" is a synonym for touching, orrelating
to, or concerning. |In my opinion the word has
that neaning in the context of sec. 35, Thi s
section shoul d be construed as conferring the
nost ample jurisdiction that the fair / neaning
of the words wll allow. In a suit for
di vorce the status of the parties is  involved
and the decree, whether it allows or
refuses

the petition, touches the status of the
parties. In the case of C.-v.. M (3 )it was
said in terns that the decree the subject of
that appeal involved a question of

(1) 65 C L.R 334.

(2) (1866) L.R 1 C.P. 583, at p. 585.

(3) (1885) 10 Sup. Cal. 171 at p. 177.

39

. L5

the appellant’s status. |If the word "affects” is read as
neaning relating to or touching, then sec. 35 gives-a right
of appeal both from a decree of divorce and a decree

refusing a divorce-. |In Bleeze v. Fopp(1l) the judgnent of
the Supreme Court was in effect that the respondent should
not be made bankrupt. Giffith CJ. said: "The Judgnent

affects the status of the respondent within sec. 35."

The same neaning nust be given to the word "affect, in the
present case. So construed, it is clear that what section
30 enacts is that nothing contained in the Act-and that

i ncludes section 15-shall touch or concern or, in other
words, apply to an adoption made prior to the Act. Section
15, therefore, is confined in its application to an

adopti on made subsequent to the Act and it does not place an
enmbargo, on cancellation so far as an adoption prior to the
Act is concerned. |If, therefore, such an adoption could be
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cancelled by the adopter prior to the comencenent of the
Act, the right of the adopter to cancel it is not taken away
by section 15.
Then, does section 4 have such an effect. The only relevant
part of section 4 to which | need refer is clause (a) which
isinthe following terns :
"Save as otherwi se expressly provided in this Act,
(a) any text, rule or interpretation of
H ndu |aw or any custom or usage as part of
that law in force imediately before the
commencement of this Act shall cease to have
effect wth respect to any matter for Wich
provision i's nade in this Act."
The intendnent and effect of section 4(a) is to abrogate the
existing law or customin so far as it is replaced by the
| aw enacted in the statute. if there is a provision nade in
the statute which operates on the same area as the existing
| aw or custom the statutory provision nust prevail and the
existing /lawor customnust give way : it nust be taken to
be superseded or, to use the |anguage of section 4 (a), it
was to cease to be in force, because then the matter would
be governed by the statutory provision and not-by the
existing law or custom If, therefore, section 15 were
applicable to an adoption made prior to the Act, it would
govern the "matter’ of ‘cancellation of such adoption and any
existing law or custom providing to the contrary woul d cease
to be in force and no | onger apply. But as discussed above,
section 15, on its proper interpretation, applies only to an
adoption made after  the commencerment of the Act, and
therefore, so far as the matter relating to cancellation of
an adoption nmade before the Act is concerned, any  existing
| aw or custom nmaeki ng provision in that behal f cannot be said
to have been abrogated by reason of section 4(a). Such
exi sting law or custom woul d continue inforce and apply so
as to govern the 'matter’ of cancellation of adoption nmade
bef ore the conmencenent of the Act.
(1) (21911) 13 C L.R 324.
40

That being the true legal position, let us see how it
applies in the present case. Here there was, prior'to the
commencement of the Act, the custom of Goda-datta adoption
and the CGoda-datta adoption could, according to custom be
cancelled by the adopter at any tine he liked. The ~custom
of Goda-datta adoption ceased to be in force on the
comencenment of the Act by virtue of section 4(a) ~since
provi sion was nmade in various section of the Act |aying down
the conditions and requirenents for maki ng an adoption. See
section 5to 1 1. No CGoda-datta adoption could, |therefore,

be made after the comencenent of the Act according to
custom and consequently no question of its cancellation

could arise. But where a goda-datta adoption ‘was nade
before the Act, the customgave a right to the adopter to
cancel the adoption at his sweet will and this custom in

so far as it operated on CGoda-datta adoption made prior to
the Act. did not cease to be in force under section 4(a) as
section 15 did not make provision in regard to "matter’ of
cancel l ati on of such adoption. It was, however, contended
on behalf of the appellant that the custom OL GCoda-datta
adoption had two linbs, one relating to the making of the
adoption and its effect and the other providing for its
revocability at the option of the adopter or the adoptee and
a question was posed : if the first linb is destroyed, how
can the second survive ? Both |inbs of the custom according
to the appellant, nust perish as soon as the customcane to
an end on the comencenent of the Act. This argument,
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though apparently attractive, is, in my opinion, not sound
and suffers fromthe fault of over sinplification. It is of
course true that the custom of Goda datta adoption ceased to
be in force on the commencenent of the Act and, therefore,
in so far as it concerned adoption to be nade subsequent to
the Act, the second |linmb of the customcane to an end wth
the first, because if no Goda-datta adoption could be nmde
after the comencement of the Act, there could be no
guestion of its cancellation. |If the first Ilinb of the
custom was gone, there could be no Goda-datta adoption on
which the second linb could operate. But where under the
first linmb of the customa CGoda-datta adoption was already
made, the second linb would not have to depend for its
survival on the continuance of the first. There would in
such a case be a Goda-datta adoption on which the second
l[inb of the customcould operate and in relation to such
Goda-datta adoption. the second linb of the customwould be

the lawin force: That could not be said to be abrogated by
section 4(a), since neither section 15 nor any other section
of the Act nade any provision in regard to the 'matter’ of

cancel | ation —of an adoption nade prior to the Act. The
second linb of the customrelating to revocability of Goda-
datta adoption, therefore,;, continued in force in its

application- to Godadatta adopti on made prior to the Act and
the enactnment of the Act did not have the effect of putting
an end to it. The Goda-datta adoption made before the Act
was, therefore, revocable by the adopter at his sweet wll
even after the commencenent of the Act.

I, therefore, agree with ny |earned brother Untwalia, J.,
that the appeal should be dismissed with no order as to
costs.
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UNTAWALIA, J. In this appeal filed by the def endant
appel lant on grant of a certificate of fitness by the Hi gh
Court of Qujarat wunder Article 133 (1) (c) of t he
Constitution of India as it stood before the Constitution
(Thirtieth Anmendnent) Act, 1972 one of the i'mpor t ant
guestions concerns the interpretation of Sections 4, 15 and
30 of the Hndu Adoptions and Miintenance -Act, 1956-
hereinafter called the Act. The two partiesto the suit
giving rise to this appeal are the descendants of Shri
Val | abhacharya Maharaja, the original founder of Suddh
Adauit Pushti Marg. He flourished about 500 years ago. The
fam ly of the descendants aforesaid is known as Vall abhkul
Many of such descendants are working as Acharyas of various
tenmples and shrines in Gujarat and other places. They are

generally known as Goswam s, Acharyas or Mahar aj as. Thei r
Ofices are known as "Gadis".
Maharaj Purshotam alji Raghunathlalji was the Mharaj of

Junagadh Haveli of Gujarat. He died on 11th Septenber, 1955
| eaving behind a wi dow and four daughters. He had no son
The plaintiff respondent was the wi dow and she was the only

heir of the deceased Maharaj and was called Vahuji Mahar a]
Shri Chandraprabha. According to the case of the respondent
she had engaged Daniraiji Urajlalji the appellant in this
case for doing the puja of the God which he was performng
as the representative of the respondent. ’'Tilak’ cerenony
was done in order to informthe Vai shnav devotees about the
appoi nt nent of t he appel | ant f or doi ng puj a.
Murlidharlalji-the older brother of the appellant, was

pressing the respondent to take himin adoption. But since
the appellant was an orphan-his parents being dead earlier
he could not be adopted. No cerenony of giving and taking
had taken place. No other cerenony as required under the
Hi ndu Law for a valid adoption was perforned. The
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respondent filed the suit on the 14th of April, 1958
claimng relief of declaration that the appellant was not
the legally adopted son of deceased Purshotam alji. About 3

nonths after the institution of the suit the respondent made
a witten declaration on the 17th of July, 1958 stating that
the adoption in question had never taken place and that even

if, it was believed that it had taken place it stood
revoked. The decl aration aforesaid, which was registered
also with the Registrar of Docunents, in Ext. 292 in the
case. The appellant and his guardi an were made aware of

this declaration before their witten statenment was filed on
the 15t h August, 1958.

The appellant’s case has been that the respondent adopted
him Is per their famly customon the 18th March, 1956.
Such cerenonies as were required to be perforned as per the

custom of the famly were gone through. The customary
adoption in the famly is known either as "Goda Datta" or
"CGoda". The appel | ant had al so challenged in his witten

statenent 'the respondent’s right to revoke the said adoption
because ‘according to the fam |y custom adoption of Goda
Datta once nmade coul d not be revoked.
Al'though in their statement and in the particulars of the
custom which were supplied on behalf of the appellant on
bei ng asked to do
42
so, only one type of custonmary adoption was indicated) in
evi dence attenpt @ was nade on his behalf to show that the
custom recogni zed two types of adoptions-one known as "Goda
Datta" and the other as "Samanya Goda".
Vol um nous oral and docunentary evi dence was adduced by the
parties at the trial. The Trial Judge decreed the suit and
hel d as under
(1) That the appel | ant was adopted accordi ng
to the customof the famly.
(2) That there” was ~only one type of
customary adoption and the sane was known as
"Goda Datta" or shortly as "Goda"
(3) That adoption of the type of Goda  Datta
was revocable unilaterally by either of the
parties and that such
revocation was in fact made by t he
respondent .
The Trial Judge negatived the contention put forward on
behal f of the appellant that the alleged revocation having
been brought about during the pendency of the suit, no
relief could be given to the respondent on its basis.
The defendant filed an appeal in the Gujarat H'gh Court.
The plaintiff filed a cross-objection to challenge certain
findings of the Trial Judge recorded against her specially
in regard to the factum of adoption. But in view of the
vol um nous and wuni npeachable evidence in the case, the
matter was not pursued in the H gh Court on behalf ‘of the
respondent . Learned counsel for the appellant in the Hgh
Court urged six points in support of the appeal enunerated
in the judgnment of the H gh Court as follows

(1) "That the defendant has satisfactorily
proved that there are two types of
customs in the famly, namely, "Goda Datta"

and "Samanya CGoda" and that the adoption which

is made in accordance with "CGoda Datta" type
of custons is irrevocable.

(2) That assunming that there is only one

type of custom as contended by the plaintiff,

the plaintiff has failed to prove that the

adoption which is made by that custom is
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revocable at the instance of either of the
parties.
(3) That looking to the deposition of

defandant’s w tness Lalan Krishna Shastri,
even if it is believed that the customary
adoption in question is revocable, it may be
revoked only on sone reasonable grounds and
since the plaintiff in this case has not
revoked this adoption on any reasonabl e
ground, the said revocationis not Ilegally
operative.’
(4) That at any rate, the declaration found
at Exhibit 292 by which the revocation is said
to have been
43
made, does not legally revoke the adoption in
as much as it does not adnmit the fact of
adopti on of the defendant.
(5) That on proper construction of sections
4 and 15 of the Hi ndu adoption and Mai ntenance
Act of 1956, the customin question was no
longer in force on the day of the alleged
revocation and, therefore, revocation in
accordance with that customcould not have
been 'l egal |y nade by the plaintiff. According
to M.  Nanavati, the adoption validly nade
before the application of the said Act becones
absolute and irrevocable as 'a result of
section 15 of the Act.
(6) That the prayer for declaration that the
def endant is not adopted cannot be granted in
view of the fact that the alleged revocation
has been made by the plaintiff only after the
institution of the suit."
The Hi gh Court has taken pains to discuss and scan the
points urged on behalf of the appellant before it, and
answered all of them against him
M. V. S. Desai appearing on behalf of the appellant in this
Court finding it difficult to press and pursue all the
points wurged in the Hi gh Court gave up points 1 and 2 and
faintly pressed point no. 6 but ultimtely gave up that too.
He, however, urged point nos. 3, 4, and 5 for our acceptance
and laid great stress on the 5th point which is a pure
guestion of Jlaw and a ticklish one. M. S T. D’ Desai
| earned counsel for the respondent submitted that there was
no substance in any of the points urged on behalf ~of the
appel l ant and the judgnent of the High Court was fit to be
uphel d in every respect.
I, therefore, proceed to discuss the three questions falling
for determination in this appeal on the footing that /'there
has been only one type of custom of adoption in Vallabhku
known as Goda Datta and the custom recognized the
revocability of such adoption. According to the said custom
the adoption could be revoked and annulled at the instance
of either party, nanely, the adoptor or the adoptee.
The contention put forward on behalf of the appellant that
revocati on could be nade only on sone reasonabl e grounds and
the customrequired it to be so is not sound. The edifice
for such an argunent was built on the statenent in the
evidence of the defendant’s witness Lalan Krishna Shastr
who stated that adoption could be revoked on "Sapeksha"

reasons. The witness did not explain the neaning of,
"Sapeksha". In my opinion in the context it neant that
adoption Coul d be revoked unilaterally on the sweet will or

volition of either party. Such an interpretation is
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consistent with the other pieces of, evidence in the case
referred to in the judgnent of the courts below. No reason
was hecessary to be stated or proved to sustain the revo-
cation.

44

The 4th point for the appellant has al so no substance. In
the deed of cancellation Ext. 292 the respondent first
asserted that she had not taken the appellant in adoption on
15-3-1956 or at any tinme. But if the statenment that she had
taken Shri Daniraiji-the appellant--in adoption was believed
to be true, she was cancelling and annulling that adoption.
In my opinion the High Court has rightly rejected the 4th
contention put forward on behalf of the appellant as being
wi t hout force.

Coning to the 5th and the only point of inportance in the

case | find that the Hgh Court has over-ruled this
contention on two grounds-(1) "neither section 4 nor section
15 of ~the Act is retrospectiveinits operation and, if

these sections are construed in their proper perspective, it
woul d appear that they refer to these adoptions which have
cone into existence after the application of the Act." and
(2) that the right of revocation of a Goda Datta adoption is
one of its effects and is saved by section 30 of the Act.
In ny opinion the Hgh Court is not right in deciding this
poi nt against the appellant on the second ground nor is it
quite accurate in the statenment of law with reference to
section 4 and 15 of the Act. 1, however, uphol d the deci sion
of the Hgh Court inthis regard too but for different
reasons.

Section 30 is a saving clause in the Act and says "Nothing
contained in this Act shall affect any adoption made before
the comencenent of this Act, and the validity and effect of
any such adoption shall be determined as if this Act had not
been passed." The second part of the section nerely.
clarifies what is enbodied in the first ’'Part. The
provisions of the Act are not to affect any adoption nmade
before its commencenent. That isto say the validity of the
adopti on made before the comencenent of the Act as also its
effect will have to be exanmined and detern ned with
reference to the law or the customas it stood prior'to the
coming into force of the Act and not in accordance with it.
The expression "affect any adoption" necessarily neans
af fect an adoption as to its "validity and effect.” _Neither
of the expressions takes within its sweep any of the other
incidents or characteristics of the law or the custom of
adopti on under which it was nade. It is to be noticed that
alnost the entire field in relation to any adoption was
covered in its validity and effect. Yet sonething renained
outside it. The customof revocability of adoption at’' the
i nstance of either party in the Goda Datta form was one such
matter. Under the Hindu Law even as it stood before com ng
into force of the Act "A valid adoption once nmade cannot be
cancelled by the adoptive father or the other parties
thereto, nor can the adopted son renounce his status as such
and return to his famly of birth" vide section 493 at page

556 of Mulla' s Hi ndu Law (Fourteenth Edition). Departure
from this general |aw was pernissible in very rare type of
customs--CGoda Datta being one such. The incident or

characteristic of this customwhich entitled either party to
revoke the adoption was not a matter concerning the validity
and the effect of adoption.

Several judgnments of courts were produced as evidence to
prove the customof Goda Datta, its effect and incidents.
One such judgnent

45
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was Ext. 277 dt., 16th Cctober, 1930 of Kania, J as he then
was in suit no. 2019 of 1923. Dealing with one of the

points which arose in the suit, the l|earned Judge said.
"The evidence of the plaintiff and Laxm shankar, an
Upadhyaya (a priest Wo directs the performance of al

religious cerenonies), proves the follow ng principal points
of difference between the two adoptions :-1n a Godh adoption
there was no physical giving or taking of the boy and no
religious cerenbnies were necessary. An orphan could be
t aken in adoption and sinmlarly if the | ast mal e
representative of a Gadi and his w dow were dead, the
trustees managi ng the Gadi could take a person in adoption

Again this adoption could be cancelled at the option of
ei ther the adopted son or the adoptive parents, and that so
| ong as the Godh-adoption continued the adopted boy
performed the funeral and obsequial cerenmonies of the
adoptive parents only. ~The person taken in Godh-adoption
did not ‘lose his rights in the famly of his birth and
continued to performthe funeral And obsequi al cerenonies of
his natural parents and relations. Moreover the person
taken i n Godh-adoption in one fam |y could be further taken
in a Godh-adoption by an -altogether different famly
unconnected wth the first-and instances of this kind were
mentioned by Laxm shankar in his evidence (See ex. 3). I
accept the evidence of the plaintiff and Laxm shankar on

these points. Bearing these fundanental differences in mnd
it is clear that such a Godhadoptionis a pure creature of
custom and not of law. As a Godhadoption could be cancell ed
at the option of either party the position of' the adopted
person was not hing higher than that of a dignified enployee
or licensee engaged to performthe rites and enjoy the pri-

villages for the tinme he continued to be such a son. Such
an adoption had absolutely no religious  significance or
nmerit and fell far short of even an ordinary contract

between the parties. By reason of such an adoption the
adopted person did not |ose any right and the fact that be
could be adopted in two or three famlies unconnected wth
each other showed that it was only a secular arrangenent
wi thout any religious efficacy attached thereto.”

Even if Section 15 of the Act which prohibits cancellation
of adoption once validly made were to apply to an adoption
made prior to comng into force of the Act, it would  not

affect that adoption, its validity or effect. I nstead of
affecting the adoption it would not pernmt it to  be
affected. In ny judgnent, therefore, the nmain ratio of the

deci sion of the High Court in this regard based upon section

30 of the Act is not correct.

Section 4 of the Act reads as foll ows

Save as otherw se expressly provided in this Act,

(a) any text, rule or interpretation of
H ndu |aw or any custom or usage as  part of
that law in force imediately before the
commencement of this Act shall cease to  have
effect wth respect to any matter for which
provision is nade in this Act;
46
(b) any other law in force i medi ately
before the comencenment of this Act shal
cease to apply to Hindus in so far as it is
i nconsi st ent with any of the provi si ons
contained in this Act."

We are concerned with clause (a). 1In the Act, provision has

been nmade in Chapter Il, sections 5to 17 in regard to

various matters in relation to adoption. Section 5(1) says

"No adoption shall be nmade after the commencenent of this
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Act by or to a Hndu except in accordance wth the
provi sions contained in this Chapter, and any adoption nmade
in contravention of the said provisions shall. be void."
Section 6 prescribes requisites of a valid adoption

Section 7 and 8 provide for capacity of a male or female
Hndu to take in adoption. Sections 9 and 10 deal wth
persons capable of giving in adoption and persons who may

be adopted. The other conditions for a valid ,adoption are
enunerated in section 11. Section 12 provides for the
effects of adoption. Section 15 reads as follows : "No
adopti on which has been validly made can be cancell ed by the
adoptive father or nother or any other person, nor can the
adopted child renounce hi's ,or her status as such and return
to the famly of his or her birth."

Any custom or usage as part of the H ndu Law in force prior
to the conmencenent of the Act has ceased to have effect in

regard to any matter for which ' provision has been nade in
Chapter 1 1, except what has been expressly provided in the
Act, such as, clauses (iii) and (iv) of section 10. The

custom of Goda Datta no | onger exists. No adoption could be
made in the, Goda Datta formafter coming into force of the
Act and hence there would be no question of its revocation

Section 4 is clearly prospective and not retrospective. | f
section 15 prohibits cancellation of adoption validly nade
even prior to the ,comencenent of the Act, then it s
mani fest that section 4 finishes the customof cancellation
after the comencement of the Act, by -a prospective
operation and not by any retroactive action. If the cancel -
[ ati on woul d have been nade before comng into force of the
Act, neither section 4 nor section 15 had any retrospective
operation to annul ~such -cancellation. The act of
cancellation in this case comng into existence after the
comencement of the Act, the whole and sole question. which
falls for determination is whether the cancellation of the
adopti on of the appellant by the respondent by Ext. 292 was

in contravention of section 15 of the Act. | fit was so,
the cancellation was invalid and could not be saved by
section 30. |If not, the cancellation was good and operative

on its own force and not as being saved by section 30.
The difficulty in interpreting the |anguage of section 15
ari ses be-cause of the fact that it nmerely says "No adoption

whi ch has been validly made can be cancelled........... The
Legislature, if | may say so, has omtted to use sone nore
words in the section to express its intention clearly. It

says neither "adoption which has been validly nade after the
comencenment of the Act" nor "adoption which has been
validly nade either before or after the conmencenent of the
Act." In such a situation it becones the duty of the court
to supply the gap and read the intention of the Legislature
in the context of the

47

other provisions contained in the Act. It would bear
repetition to say that the law contained in the 15th section
of the Act was by and large the- |aw prevalent before its
conmencenent . Exceptions were very rare as in the case  of
Coda Datta. Did the Legislature intend to finish a part of
that custom by providing in the 15th section agai nst cancel -
lation of the adoption ? O, did it intend to say that only
the adopti on which has been validly made in accordance wth
the provisions of the Act could not be cancelled ?

In ny considered judgnent section 15 applies to an adoption

which hays been validly nmade- in accordance wth the
provi sions contained in Chapter 11 of the Act and after its
conmencemnent . It does not do away with the incident and

characteristic of revocability of the customof Goda Datta.
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Whol e of Chapter 11 deals with the regulation of adoption
made after the comrencenent of the Act. The effects of

adoption provided in the 12th section are undoubtedly the
effects of adoption made in accordance with the Act.
Section 13 says that " an adoption does not deprive the
adoptive father or nother of the power to dispose of his or
her property by transfer inter vivos or by will." It does
i nduce sonme change in the Hindu Law as it existed before the
comencemnent, of the Act, but obviously in respect of an
adopti on made thereafter. The presunption as to registered
docunents relating to adoption provided for in section 16
does relate to a registered docunent recording an adoption
made after the commrencenent of the Act. |In the context and
the set up of the 15th section of the Act it is difficult to
enlarge its scope and permit it to enbrace any adoption
whi ch has been validly nade before the conrencenent of the
Act . In nmy view the Legislature did not intend to change
the incident or characteristic of a Goda Datta adoption

whi ch 'made the position of the adopted person in the words
of Kania, ~J "nothing higher than that of a dignified
enpl oyee, -or licensee engaged to performthe rites and enjoy
the privileges for the time he continued to be such a son."
It may be that the Legislature inadvertently left the custom
of revocability of Goda Datta adopti on untouched by the 15th
section of the Act. In either viewof the matter | am
constrained to hold that the cancellation of adoption of the
appel | ant nmade by the respondent by the registered docunent
dated 17th July, 58 Ext. 292 in accordance with the custom
of Goda Datta under which the adoption had been made was not
rendered illegal or invalid for the alleged infraction of
section 15 of the Act. There was no violation-of « the |aw
contained in that section.

For the reasons stated above | would disniss the appeal and
confirmthe decree of the Hi gh Court. No order as to costs.
ORDER
In accordance with the Judgnents of ‘the majority, the appea

is dismssed with no order as to costs.

The order appointing Receiver is discharged.
V. P. S
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