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Dr. ARIJIT PASAYAT, J.
1. Leave granted.

2. Chal l enge in'this appeal is to the order passed by a
| earned Single Judge of the Gauhati H gh Court dism ssing the
appeal filed by the appell ant.

3. Background facts according to the prosecution in a
nutshell are as follows:

On the night of 11.4.88 at about 6.30 P.M the accused

Abdul Gafur, Hokoi Man, Najir Al, Sayed Ali, Latif Ali, Aklas
M an, Ashu M an and Tabai M an being arned with deadly

weapons nanely, dao, lathis, dagger etc. surrounded the

house of Satyendra Nath Gupta at wvillage Brahrnanshashan,
assaulted him his wife Snti Hemamalini Gupta, hi's son
Subhendu CGupta, his eldest daughter ‘Anjali Gupta and his

rel ati ves Sushil Chanda causing grievous injuries-to them tied
themup and then | ooted gold ornaments, nanely, chains,

bangl es, ear rings etc. valued at Rs.42,950.00 fromthe
possession of the female i nmates of the house, nanely,
Hemamal i ni Gupta, Anjali CGupta, Mtra Qupta, Rubi Gupta

and Nell CGupta. That apart two of the accused persons,
nanel y, Hokol M an and Aklas Uddin committed rape

respectively on Mtra Gupta and Rubi Gupta and decanped

with the | ooted booties. During the course of occurrence
Sushil Chandra Gupta the son of Satyendra Nath CGupta

i nforned police over tel ephone that decoity was being
conmitted in the house of Satyendra Nath Gupta and that
Satyendra Nath Gupta and his wife were assaulted by the
decoits causing grievous injuries to them At the NI anbazar
out post a general diary vide entry no.212 at 8.15 p.m on the
ni ght of 11.4.1988 was recorded and on the basis of such
information enquiry was | aunched. Thereafter Satyendra Nath
Gupta also lodged a witten Ejahar with police of N Ianbazar
out post. The O ficer Incharge of N | anbazar out post sent the
witten ejahar to the Oficer Incharge of Karinganj P.S.

wher eupon the O ficer Incharge of Karinganj P.S. registered a
case under Section 395/397/376 of the Indian Penal Code,

1860 (in short the "IPC). S.I. of police T.C. Bailong after
conpl etion of enquiry/investigation subnmitted charge sheet

agai nst the accused Abdul Gafur, Hokoi M an, Boloi M an,
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Sayed Ali, Aklas Uddin, Najir Ai, Latif Ali, Ashu Man and
Tabai M an for alleged comm ssion of offences punishable
under Section 395 and 397 | PC.

The charges agai nst the accused Najir Ali, Ashu M an

and Tabai M an were proven and they were declared to be
procl ai med absconders. The case agai nst other six accused
persons, nanely Abdul Gafur, Hokoi M an, Boloi M an, Sayed
Al'l, Alas Uddin and Latif Ali was conmmitted to the Court of
Sessions by | earned Judicial Mugistrate, 1st C ass, Karinganj.

4. During trial nine witnesses were exam ned to further the
prosecution version

5. Pl acing reliance on the evidence of w tnesses-PW. 1, 2,
3, 5and 8, the trial court found that accused appell ant
1,2,3,5&6 guilty of offence punishable under Section 395 read
with Section 397 1 PC and accused appellant Nos. 3 & 5 were

guil ty of 'of fence puni shabl e under Section 354 IPC. For the

of fence relatable to Section 395 read with Section 397, each
was sentenced to undergo rigorous inprisonnent for seven

years and to pay a fine of Rs.2,000/- with default stipulation
For the offence relatable to Section 354 | PC they were
sentenced to rigorous inprisonnent of one year each

6. The convicted accused persons preferred an appea

before the H gh Court. As afore-stated the High Court

di smi ssed the appeal ‘and affirned the conviction and

sent ence.

7. I n support of the appeal |earned counsel for the appellant
submitted that the H gh Court has di sposed of the appea
cryptically wi thout even di scussing the various subm ssions

nmade. There are al so several infirnmties in the conclusions
arrived at.

8. Learned counsel for the respondent-State on the other
hand supported the judgnent of the trial court and the Hi gh
Court.

9. The Hi gh Court has noted as if a tel ephoni c nmessage was

given by a stranger regarding decoity. However, in evidence it
has given that the informati on was gi ven not by a stranger but
by Sushil Chandra Gupta, PW1l. 1In the information given it
was stated that sone stranger had comitted decoity.

10. The accused persons are not strangers and were
practically neighbours of the informant and his famly. The

Hi gh Court noted that there was no intention to falsely

i mplicate accused persons because of ennity and there was no
reason as to why dignity of two young girls would be put at
stake by alleging rape. It is to be noted that in‘fact rape was
all eged but the Trial Court found that there was no material to
substantiate the plea of rape. The evidence is totally

i nconsi stent and | acks credence. The Hi gh Court’s

observations were clearly based on surm ses and contrary to

the factual scenario. The Hi gh Court has noted that the

evi dence of PW. 1,2,3,5 & 8 stand fully corroborated by the
nmedi cal evidence. Significantly, on consideration of the

evi dence of PW4, it is clear that the evidence of this witness is
clearly contrary to the medical evidence. To add to the
confusion, it is noted that the Hi gh Court recorded as finding
that appellant Abdul Gafur was absconding. As a matter of

fact the evidence of Investigating Oficer (in short the 'I.QO)
shows that he had arrested Abdul Gafur on the date the First
Informati on Report (in short the "FIR ) was | odged.
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Unfortunately the H gh Court has nerely referred to certain
conclusions of the Trial court wthout analyzing the evidence
and various subnissions nmade by the appellants. To add to
the vulnerability of the prosecution version, the FIR was

| odged long after the incident and in fact |aw was al ready set
on notion after the tel ephonic nmessage had been received.

11. The aforesaid infirmties in the background of adnmitted
ani nosity between the parties renders the prosecution version
unacceptable. The Trial Court and the H gh Court did not

anal yse the evidence correctly and acted on nere surnises

and conjectures. That being so, the appellants deserve to be
acquitted, which we direct.

12. Appeal is allowed. The appellants are acquitted of the
charges. They be set forth at liberty if not required in any
ot her case.




