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HEADNOTE

JUDGVENT:
ORDER

Special |leave granted. Heard the learned counsel for
the parties.

By its Enpl oynment  Noti ce No. ~1/90 the | Railway
Recruitment Board invited applications for 308 vacancies in
the post of Diesel Assistants in Palghat and Trivandrum
Di vi sions of the Southern Railways. Anmobng others the
respondent applied for the above post, and on his success in
the witten examnation and viva voce test held for the
purpose, the Board included his nane in the select |ist,
publ i shed under Notification No. 4/91 dated March 25, 1991
and f or war ded the same to the Sout hern Rail way
Adm ni stration reconmendi ng appointrments therefrom ~As in
spite of his such inclusion in the panel he was not being
given any appointnents he filed an application before the
Central Administrative Tribunal, Ernakulam contending inter
alia, that even though in the select list ~his rank was
172 he had not been given appointnment but persons |ower in
rank were appointed. Accordingly, he prayed for necessary
directions for his appointnent as a Diesel Assistant in
accordance with his position in the panel

In contesting the application the appellant-Railways
cont ended t hat subsequent to t he i ssuance of t he
notification dated March 25, 1991 the Railways had taken a
policy decision that the requirenent of Diesel Assistant
staff had to be reduced owing to inpending absorption of
Steam surplus staff. As a result, the bottom 25 persons in
the select [ist had to be withdrawmn from the [ist
recormended for enploynent. The Railways further contended
that the select |list was not prepared in order of merit and
that the respondent’s contention that his rank in the |ist
was 172 was i ncorrect. |Indeed, according to the Railways,
the respondent was at the bottom of the list and
consequently his nane, besides others’, had to be w thdrawn
on the reduction of the number of vacancies.
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While accepting the Railways’ contention that the
sel ect list was not prepared in order of merit and conceding
their right to adjust the nunber of vacancies according to
requi rement or according to policy, the Tribunal observed
that there nmust be some protection given to those who had
been decl ared successful. The Tribunal further observed that
the | east that was expected of the Railways was that such of
the candidates who were successful but could not be
accommodated as a result of reduction in the nunber of
vacanci es could be enployed subsequently when the vacancies
arose. In making the above observations the Tribunal quoted
and relied wupon the follow ng passage fromthe judgnent of
this Court in Prem Prakash vs. Union of India (AIR 1984 SC
1831):

"Once a per son i s decl ar ed

successful according to the nerit

list of selected candi dates which

i s based on the declared nunber of

vacanci es the —appointing authority

has the responsibility to appoint

hi meven if the nunber of vacancies

undergoes a change after his name

has been included in the list of

sel ected candi dates.™

Wth the above observations the Tribunal directed the
Sout hern Rai |l ways to consider the respondent for appointnent
as Diesel Assistant in any existing or -next available
vacancy on the basis that his name had been recommended by
the Railway Recruitnment Board for appointment.. The above
order of the Tribunal -is under - challenge in the present
appeal at the instance of the Railways.

In the context of the facts of the instant case the
only question which falls for determi nation in this appea
i s whether a candi date whose nane appears in the select |ist
on the basis of a conpetitive exam nation acquires a right
of appointnment in Governnent  service in an existing or a
future vacancy. The above question has been answered by a
Constitution Bench of this Court in Shjankarsan Dash vs.
Union of India (AIR 1991 SC 1612); [(1991) 3 SCC 47] with
the follow ng words: -

"It is not correct to say that if-a

nunber of vacancies are notified

for appoi ntnent and adequat e nunber

of candidates are found fit, the

successful candidates acquire an

i ndefeasible right to be appointed

whi ch cannot be legitimtely

denied. Ordinarily the notification

nerely anounts to an invitation to

qualified candidates to apply for

recruitment and on their selection

they do not. Unless the relevant

recruitment rules so indicate, the

State is wunder no legal duty to

fill up all or any of the

vacanci es. However, it does not

mean that the State has the |icence

of acting in an arbitrary manner

The decision not to fill up the

vacanci es had to be taken bona fide

for appropriate any of them are

filled up, the State is bound to

respect the conparative nerit of

the candi dates, as reflected at the

recruitnent test, and no
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di scrimnation can be permtted."
(enphasi s suppli ed)

In view of the above pronouncenent of this Court the
order of the Tribunal directing absorption of the respondent
solely on the ground that his nane was included in the
select list cannot be sustained. The reliance of the
Tribunal on the judgment of this Court in Prem Prakash’s
case (supra), particularly, the above quoted passage was
wholly misplaced for, in that <case, the notification
regarding recruitment specifically providing that once a
person was decl ared successful according to the merit list
of selected candidates the appointing authority had the
responsibility to appoint him even if the nunber of
vacanci es had undergone a change after his name had been

included in the list of selected candidates. It further
provi ded that where selected candidates were awaiting
appoi nt nent, recruitnment shoul d either be postponed till all

the sel ected candi dates were accommbdated or, alternatively,
intake for the next recruitment reduced by the nunber of
candi dat es awai ti'ng appoi ntrent. Relying solely on the above
notification this Court nmade earlier quoted observations in
Prem Prakash’s case (supra).  In absence of any such rules
governi ng the appointnent of the respondent, the Tribuna
was therefore not justified in passing the inpugned order

Though the above discussion of ours was sufficient to
set aside the inpugned order, we had, - keeping in viewthe
observations of this Court in Shankarsan Dash’s case (supra)
- called for and '[ooked into the relevant ‘records of the
Rai | ways to ascertain whether the Railway Adm nistration had
acted arbitrarily in.rejecting the respondent’s claim and,
for that matter, whether appoi nt nents had been nade
according to the conparative nerits of the candidates or
not. The records not only indicate that the contention of
the Railways that the respondent was placed at the bottom of
the list is correct but also that the appointnents have been
made according to the conparative nmerits of the candi dates.
It cannot, therefore, be saidthat the rejection’ of the
respondent’s claimwas arbitrary or discrinnatory.

For the foregoing discussion we allow this appeal and
set aside the inmpugned order of the Tribunal. There will be
no order as to costs.




