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ACT:

Preventive Detention Act IV of 1950 Ss. 3(2), 8, 9, 10 &
11(1)-Constitution of India, Art. 22 (5)-1f State Governnent
under an obligation to consider representation of detenu
before forwardi ng to Advi sory Board.

HEADNOTE

The petitioners were detained by orders of detention under
s. 3 (2) of the Preventive Detention Act |1V of 1950. After
the grounds of detention were communicated to them  they
made representations to the State Government against their
det enti on. These were considered by the Advisory @ Board
which reported under section 10 of the Act that there was
sufficient cause for detention in each case and the State
confirmed the detentions. under s. Il (1) of the Act. By
petitions under Article 32 of the Constitution, t he
petitioners challenged the legality of their detention on
the ground that the representati ons made by them against
their orders of detention were not considered by the
respondent CGovernnent, but were nerely forwarded by it to
the Advi sory Board.

It was contended on behalf of the State Government that
there was no, obligation on it to consi der t he
representations since an Advi sory Board had been constituted
under Section 8 of the Act to consider the cases of the
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det enus and had reported that there was sufficient cause for
their detention; and that there was no express |anguage in
Article 22 (5) of the Constitution requiring the State
CGovernment to consider the representations of the detenus.
An alternative contention was that the State Governnent
m ght be obliged to consider the representation of a detenu
only in a case where the detention was for a period of |ess
than three nonths or in a case contenplated by Article 22
(7).

HELD : The orders of detention against the petitioners were
illegal and ultra vires.

It is necessarily inplicit in the | anguage of Art. 22 (5)
that the State Governnent to whomthe representation is nade
shoul d properly consider the representation as expeditiously
as possible. The constitution of an Advisory Board under
Section 8 of the Act does not relieve the State Covernmnent
fromthe | egal obligation to consider the representation of
the detenus soon as it is received by it, and to take
appropriate action thereon including revocation of the order
which it was enmpowered to do under section 13 of the Act.
[486 H]

It is manifest that the right under Art. 22 (5) to nake a
representation has been guaranteed independent of t he
duration of the period of detention and irrespective of the
exi stence or non-existence of an Advisory Board. The
constitution of an Advisory Board for the purpose of report-
i ng whet her a person should or should not be detained for a
period of nore than three nonths is a very different thing
from a right of consideration by the State Governnent
whet her a person should be detained even for a single day.
Even if a reference has to be nade to the Advisory Board
under section 9 of the Act, the appropriate, CGovernnment is,
under a legal obligation, to consider the representation of
the datenu before such a referenceis made.. [488 D

480

Al'l the procedural requirements of Article 22 are nmndatory
in character and even if one of ‘the procedural requirenents
is not conplied wth, the order of detention ‘would be
rendered illegal. [489 A

JUDGVENT:

ORIG NAL JURI SDICTION : Wit Petition No. 327 of 1968.
Petition wunder Art 32 of the Constitution of India for a
wit in the nature of habeas corpus.

R K Garg, for the petitioners.

Debabrata Mukherjee, P. K. Chakravarti and G S. Chatterjee,
for the respondent.

The Judgrment of the Court was delivered by

Ramaswami J. In this case the petitioners have obtained a
rul e upon the respondent, viz., the State of West Bengal, to
show cause why a wit of habeas corpus should not be issued
under Art. 32 of the Constitution directing their release
from detention wunder orders passed under s. 3(2) of the
Preventive Det enti on Act, 1950 (Act, IV  of 1950)
(hereinafter called the Act). Cause has been shown by M.
Debabrata Mukherjee and other counsel on behalf of the
respondent to whomnotice of the rule was ordered to be
gi ven.

At  the conclusion of the hearing of this petition on 15th
January, 1969, we directed the rel ease of these petitioners
and said that the reasons would be furnished later. We
shall now proceed to state. those reasons.

As regards petitioner No. 2 Sk. Abdul Karim the order of
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detention was nade on 17th February, 1968 by the District
Magi strate of Hooghly and reads as foll ows:

"No. 230-C Dated 17-2-1968 \Wereas

am satisfied with respect to the person known
as Sk. Abdul Karim son of late Sk.
Nasi ruddi n of  Mat hurdangi , Pol i ce-station

Chanditala District Hooghly, that with a view
to preventing himfromacting in any manner
prejudicial to the naintenance of supplies and
services essential to the conmmunity, it is
necessary. so to do, | therefore in exercise
of the powers conferred by section 3(2) of the
Preventi ve\Detention Act, 1950 make this order
directing that the said Sk. Abdul Karim be
det ai ned.
G ven under ny hand and seal of office.
Sd/- lllegible
17-2-68
District Magistrate, Hoogly".
On the 'same date the foll owi ng grounds of detention were
comuni cated to the detenu:
481
"1. You are being detained in pursuance of a
detention order made under' sub-section (2) of
section 3 of the Preventive Detention Act,
1950 (Act IV of 1950), on the followng
grounds
2. That ‘on 2-2-68, at 19.05, hours you were
arrested while carrying 60 kgs. of rice
wi t hout - aut hority from Dankuni Bazar towards
Dankuni Riy. Station with a viewto despatch
the sane by train into the statutory rationing
areas of Calcutta and How ah.
(a)That on 9-2-68 at 14.00 hrs. you | were
found to detrain at Dankuni R'y. Station with
a bag containing one nmaund of rice from
Bur dwan- Howr ah | ocal train.
(b) That on 10-2-68 at 13.55 hrs. you wth
2/ 3 other snugglers were found to carry rice
20 kgs. each, by train_from Dankuni RYy.
Station towards Seal dah and you all ~ detrai ned
at Bar anagor e of f si de platform wth
unaut hori sed stocks of rice.
(c)That on 11-2-68 at 08,45 hrs. you with
ot her snugglers were found carrying 15 kgs. of
rice each by train towards Howah from Dankun
Rly. Station.
3.You are hereby informed that  you may
nake a representation to the State Governnent,
as early as possible, on receipt of the
detention order and that such representation
should be addressed to the Asstt. Secy. to
the CGovt. of West Bengal, Home Deptt. Specia
Section, Witers’ Buildings, Calcutta, —and
forwarded through the Superintendent of the
Jail in which you are detai ned.
4.You are also informed that under section
10 of the Preventive Detention Act, 1950 (Act
IV of 1950), the Advisory Board shall hear you
in person and if you desire to be so heard by
the Advisory Board, you should intimate such
desire in your representation to the State
Gover nment .
Sd/ - Megi bl e
17--2-68
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District Magistrate, Hooghly-.
On 21st February, 1968, Sk. Abdul Karim rmade a
representation, to the State Governnent agai nst the order of
detenti on.
On 22nd April, 1968, the Advisory Board made a report under
section 10 of the Act stating that there was sufficient
cause for detention of Sk. Abdul Karim On 24th July,
1968, the CGovernor of West Bengal confirned the detention
order under section 11 (1) of the Act.
482
Section 3 of the Act provides :
"3. (1) The Central CGovernment or the State
Gover nment nmay-
(a)lf satisfied with respect to any person
that with a view to preventing him from
acting-in any manner prejudicial to-
(i) the ~defence of India, the relations of
India wth foreign powers or the security of
[ ndi a, or
(i) the security of the State or t he
mai nt enance of public order, or
(iii)the maintenance of supplies and services
essential to the comunity, or
(b)if satisfied with respect to any person
who /is a foreigner within the neaning of the
Forei gners Act, 1946 (XXXI© of 1946), that with
a viewto regulating his continued presence in
India 'or with a viewto nmaking arrangements
for his expulsion fromlndia, it is necessary
so to do, make an-order directing that such
per son be det ai ned.
(4)When any order is made or _approved by
the State CGovernnent under this section, the
State Government shall, as soon as may be,
report the fact to the Central Governnent
together with the grounds on which the order
has been made and such other particulars as in
the opinion of the state Governnent having
bearing on the necessity for the order".
Sub-sections (2) and (3) of this section enpower the
District Magi strate, Sub-Divisional  Magistrate or the
Conmi ssioner of Police in a Presidency Town to exercise the
power conferred by and nmake the order contenplated in sub-
section (1), but with the ,,qualification that any order
nade thereunder nust be reported ,forthwith to t he
CGovernment of the State to which the officer in question is
subordinate wth the grounds on which the order has been
made and such other particulars as in his opinion have a
bearing on the necessity for the order. Sub-section’ (3)
further provides that no such order made after t he
comencement of the Preventive Detention (Second Anendnent)
Act, 1952, shall remain in force for nore than twelve days
after the making thereof unless in the meantime it has ' been
approved by the State Governnent. Section 7 of the Act
reads :
"7. (1) Wen a person is detained in pursuance
of a detention order, the authority making the
order shall
493
as soon as may be, but not later than five
days fromthe date of detention, communicate
to himthe grounds on which the order has been
made, and shall afford him the earl i est
opportunity of making a representati on agai nst
the order to the appropriate Government.
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(2) Nothing in sub-section (1)
shall require the authority to disclose facts
which it considers to be against the public
interest to disclose".

Section 8 provides for constitution of one or nore Advisory
Boards for the purposes of this Act. Section 9 states

priate

"In every case where a detention order has
been nmde wunder this Act, the appropriate
Government shall, within thirty days from the
date of detention wunder the order, place
before the Advisory Board constituted by it
under section 8 the grounds on which the order
has beep made and the representation, if any,
nmade by the person affected by the order, and
in case where the order has been nade by an
officer, also the report by such officer
under sub-section (3) of section 3".

Section 11 enacts

" 1.(1) In any case where the Advisory Board
has” reported that there is in its opinion
sufficient cause for- the detention of a
person, the appropriate Government may confirm
the detention order and continue the detention
of the person concerned for such period as it
thinks fit.

(2)In any case where the Advisory Board has
reported that there Jis-in its opinion no
sufficient cause for the detention of the
person concerned, the appropriate Governnent
shal | revoke the detention order and cause the
person to be released forthwith".

Section 11A states

"11A. (1) The naxi num period for which any
person may be detained in pursuance | of any
detention order whi ch has been confirned
under section 1 1 shall be twelve nmonths from
the date of detention.

(2) Notwi t hstandi ng - anything contained /in
subsection (1) every detention order which has
been confirmed under section 11 before the
comencenent of the Preventive Det ention
(Second Amendnent) Act, 1952, shall unless a
shorter period is specified in the ~order
continue to remain in force until the 1lst ~day

of April, 1953, or until the expiration of
twel ve nont hs
484

fromthe date, of detention, whichever period
of detention expires later.

(3) The provisions of sub-section (2) shaft
have effect notw thstanding anything to the
contrary contained in, section 3 of the
Preventive Detention (Amendment) Act, 1952
(XXXI'V of 1952), but nothing contained in this
section shall affect the power of t he

CGovernnment to revoke or nodify

the detention order at any earlier tine."
Section 13 provides for revocation of a
detention order and reads as follows :-

" 13. (1 ) Wthout prejudice to the
provisions’ of section 21 of the Genera
Clauses Act, 1897 (X of 1897) a detention
order may at any tinme be revoked or nodified-
(a)notwi thstandi ng that the order has been
made by an officer mentioned in the sub-

appro
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section (2 ) of section 3, by the State
Gover nnent to whi ch t hat of ficer is
subordinate or by the Central Government; and
(b) notwithstanding that the order has been
made by a State Governnent or by the Centra
Gover nment .

(2) The revocation or expiry of a detention
order shall not bar the making of a fresh
detention order under section 3 against the
same person in any case where fresh facts have
arisen after the date of revocation or expiry
on which the Central Government or a State
Government or an officer, as the case may be,
is satisfied that such an order should be
made" .

The Preventive Detention Act (Act No. 4 of 1950) was enacted
by Parliament by virtue of the power conferred on it by Art.

22-cl ause
Li st
22 (4),

"22.

of the Constitution read with entries 9 of
1 and 3 of List Ill of the Seventh Schedul e. Article
(6) and (7) provides as follows
(4) No law  providing for Preventive

detention shall authorise the detention of a
person for -a | onger period than three nonths,
unl ess-
(a)an Advi sory Board consi'sting of persons
who are, or have been, or are qualified to be
appoiinted as Judges of a Hgh Court has
reported before the expiration of the said
period of three nonths that there is in its
opi nion sufficient cause for such detention
485
Provi ded that nothing in this sub-clause shal
aut hori se the detention of any person beyond
t he maxi mum period prescribed by any | aw nmade
by Parlianent under sub-clause (b) of clause
(7); or
(b)such, person is detained in accordance
with the provisions of a* l|aw nade by
Parliament wunder subclauses (a) and (b) of
cl ause (7).
(5)When any person is detained in pursuance
of an order nmamde under any |aw providing for
preventive detention, the authority nakingthe
order shall, as soon as nmay be, communicate to
such person the grounds on which the order has
been made and shall afford him the earliest
opportunity of making a representati on agai nst
t he order.
(6)Nothing in clause (5) shall require the
aut hority maki ng any such order as is referred
to in that clause to disclose facts which such
authority considers to be against the ' public
interest to disclose.
(7) Parlianment may by | aw prescribe-
(a) the circunmstances under which, and the
class or classes of cases in which, a per-son
may be detained for a period | onger than three
nmont hs under any |aw providing for preventive
detention w thout obtaining the opinion of the
Advi sory Boar d in accordance with t he
provi si ons of sub-clause (a) of clause (4);
(b)the maxi mum period for which any person
may in any class or classes of cases be
det ai ned under any law for preventive




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 10

detention; and

(c)the procedure to be followed by an

Advi sory Board in an inquiry under sub-clause

(a) of clause (4)".
It was argued by M. Garg that the representations of the
petitioners were not considered by the respondent Governnent
of West Bengal, but were nerely forwarded by the respondent
to the Advisory Board w thout any consideration. It was
contended that the detention of the petitioners was bad in
law, because there,was a failure on the part of the
Covernment to consider the representations submtted by the
petitioners before forwarding themto the Advisory Board.
In the first counter-affidavit of the respondent it was
asserted by M. Mnoranjan Dey that "there was no
requi renent of | aw which conpelled the consideration by the
State Covernment of the detenu’s representati on before being
forwarded to the Advisory Board for consideration". 1In the
second ~ counteraffidavit M. Monoranjan Dey said that "for
securing an unprejudiced and inpartial consideration of the
representation of the
486
petitioner by an independent Statutory Authority, the State
Governnment refrained at that stage fromexpressing its views
on-the representations to the Advisory Board". The counter-
affidavits of the/respondents are sone what vague and the
allegation of the petitioner has not  been categorically
deni ed. M. Debabrata Mukherjee, however,” said in the
course of argument  that the case nay be decided on the
footing that the representati ons-were not considered by the
State Government before sending themto the Advisory Board.
It was contended on behalf of the respondent that there was
no obligation on the State Governnent to consider the repre-
sentations since the Advisory Board had been constituted
under section 8 of the Act to consider the case of the
detenus and to report to the State CGovernnent whether 'there
was sufficient cause for their detention. The question
involved in this case depends upon the construction of Art.
22(5) of the Constitution which has already been reproduced.
Though the Constitution has recognised the necessity of |aws
as to preventive detention, it has also provided certain
safeguards to mitigate their harshness by. placing fetters

on the legislative power conferred on this topic. Article
22 lays down the permssible Enmits of |egislation enpowering
preventive detention. Article 22 prescribes the mninum

procedure that must be included in any. law permtting
preventive detention and if such requirements -are not
observed the detention infringes the fundanental = right of
the detenu guaranteed under Articles 21 and (22 of. the
Consti tution. The said requirenments are : (1) that no |aw
can provide for detention for a period of nobre than /'three
nont hs unl ess the sufficiency for the cause of the detention
is investigated by an Advisory Board within the said period
of three nonths; (2) that the State |law cannot authorise
detention beyond the maxi mum period prescri bed by

Parlianment under the powers given to it in Art. 22 clause
(7); (3) that Parlianent also cannot make a | aw authorising
detention for a period beyond three nonths w thout the
i ntervention of an Advisory Board unless the |law confornms to
the conditions laid down in clause (7) of Art. 22; (4)
provision has also been nade to enable Parlianent to
prescribe the procedure to be foll owed by Advisory Boards.
Apart fromthese enabling and disabling provisions certain
procedural rights have been expressly safegarded by clause
(5) of Art. 22. A person detained under a | aw of preventive
detention has a right to obtain information as to the
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grounds of detention and has also the right to make a
representation protesting against an order of preventive
detention. Article 22(5) does not expressly say to whomthe
representation is to be made and how the detaining authority
is to deal with the representation. But,it is necessarily
implicit in the Ilanguage of Art.22(5) that the State
Government to whom there presentation is nade shoul d
properly consider the representation as expeditiously as

487

possi bl e. The constitution of an Advisory Board under
section 8 of the Act does not relieve the State Governnent
fromthe | egal obligation to consider the representation of
the detenu as soon as it is received by it. On behalf of
the respondent it was said that there was no express
 anguage in Art. 21(5) requiring the State Governnent to
consider the representation of the 1 detenu. But it is a
necessary inplication of the | anguage of Art. 22(5) that the
State Governnent should consi der the representati on made by
the detenu as soon as it is made, apply its mind to it and,
i f necessary, take appropriate ,action. In our opinion, the
constitutional-right to make a representati on guaranteed by
Art. 22(5) nust be taken to include by necessary inplication
the constitutional right to a proper consideration of the

representation by the authority to whomit is nuade. The
right of representation under Art. 22(5) is a valuable
constitutional right and is not a nere fornmality. It is,

therefore, not possible to accept the argunent of the
respondent that the State Government is not under a |ega
obligation to consider the representation of the detenu or
that the representation nust be kept in cold storage in the
archives of the Secretariat till the time or occasion for
sending it to the Advisory Board is reached. If the
vi ewpoi nt contended for by the respondent is correct, the
constitutional right wunder Art. 22(5) ~wuld be rendered
illusory. Take for instance a case of detention of a person
on account of mstaken identity. |f the order of detention
has been made against A and a different person B is arrested
and detai ned by the police authorities because of simlarity
of names or sone such cause, it cannot be reasonably said
that the State CGovernnent should wait for the report of the
Advi sory Board before releasing the wong person from
det enti on. It is obvious that apart fromthe procedure of
reference to the Advisory Board, the State Government has
anpl e power under section 13 of the Act to revoke any order
of detention at any tine. |If the right of representation in
such a case is to be real and not illusory, there-is a |ega
obligation inposed upon the State Government to consider the
representation and to take appropriate action thereon
O herwise the right of representation conferred by  Art.
22(5) of the Constitution would be rendered nugatory. The
ar gunent of M. Debabrata Mikherjee as regards t he
construction of Art. 22(5) cannot also be correct for
anot her reason. Under Art. 22 clause, (4) of t he
Constitution, it 1is open to Parlianent to make a law
providing for preventive detention for a period of Iess,
than three nonths without the cause of detention being
investigated by an Advisory Board. It is clear that the
right of representation conferred by clause (5) of Art. 22
does not depend upon the duration of period of detention
Even if the period of detention is |ess than three nonths,
the detenu has a constitutional right of representation. It
is also inmportant to notice that under Art. 22(7) Parlianent
may by | aw prescribe the circunstances under which and the
cl ass

488
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or classes of cases in which a person may be detained for a
peri od | onger 'than three nonths under any |aw providing for
preventive detention without obtaining the opinion of an
Advi sory Board. It cannot possibly be argued that if
Parliament makes a law contenplated by Art. 22(7) of the
Constitution, the detaining authority is wunder no |ega
obligation to consider the representati on nade by the detenu
under Art. 22(5).

Faced with this difficulty counsel on behalf of t he
respondent conceded that in a case where the detention is
for a period of less than three nonths or in a case

contemplated by Art 22(7), the State CGovernnent wll be
legally obliged to consider the representation of the
det enu. But it was suggested that in a case where a

reference has to be nade to the Advisory Board it was not
necessary for the State CGovernnent to consi der t he
representation. W are unabl e to accept this argument as
correct. Thereis no such dichotonmy in the schene of Art.
22(5) of the Constitution and there is no reason why it nust
be interpreted in a different manner for the two classes of
detenus. It is manifest that the right under Art. 22(5) to
make a representation has been guaranteed i ndependent of the
duration of the period of detention and irrespective of the
exi stence or non-existence of an Advisory Board. The
constitution of an Advisory Board for the purpose of
reporting whet her a person should or should not be detained
for a period of nore than three nonths is a very different
thing froma right of consideration by the State Governnent
whet her a person shoul d be detained even for a single day.
The obligation of the detainingauthority to consider the
representation is different  fromthe obligation of the
Advi sory Board to consider the representation later. on at
the time of hearing the reference. It follows, there-fore,
that even if reference is to be nmade to the Advisory ' Board
under section 9 of the Act, the appropriate GCovernnent is
under | egal obligation to consider the representation of the
detenu before such a reference is nmade.

In the present case, Sk. Abdul Karimhas alleged'that his
representati on was not considered by the State  Governnent
before it was forwarded to the  Advisory  Board. Thi s
allegation is not controverted in the counter-affidavit
filed on behal f of the respondent. What is at stake in-this
case is the issue of personal freedomwhich is one of the
basic principles of a denocratic State. A predom nant
position and role is given in our Constitution to ~hunman
personality and human freedom as the ulti mate source of al
moral and spiritual values. Preventive detention is a
serious invasion of personal liberty, and, therefore, the
Constitution has provided procedural safeguards against’' the
i mproper exercise of the power of preventive detention, Al
the procedural requirements of Article 22 are in our opinion
mandat ory in character and

489
even if one of the procedural requirenent is not conplied
with, the order of detention would be rendered illegal

Accordingly, the order of detention dated 17-2-1968 nmde
agai nst petitioner No. 2, Sk. Abdul Karim and t he
subsequent order of the Governor of West Bengal dated 24th
April, 1968 confirming the order of detention nust be held
to be illegal and ultra vires and petitioner No. 2 Sk, Abdu

Karimwas entitled to be rel eased.

In the case of petitioners Nos. 5, N rnmal Chandra Jana, No.
6 Sk. Ibrahimand No. 8 Nur Mbhd. the order of detention
suffers from the sanme legal defect as the order of
detention in the case of petitioner No. 2, Sk. Abdul Karim
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For the reasons already stated we hold that the order of
detention and the order of confirmation under section 11 of
the Act in the case of petitioners Nos. 5, 6 and 8 were

also illegal and wultra vires and the petitioners were
consequently entitled to be rel eased.
R K. P.S. Petition all owed.

490




