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HEADNOTE
The assessee was a dealer in lron and Steel in Mdhya
Pr adesh. The Sales Tax Oficer in making the origina

assessment for the period Novenber 1, 1959 to Cctober 20,
1960 accepted the, gross turnover disclosed by the
assessee’'s accounts. Later the Flying Squad inspected the

busi ness prem ses of the assessee and found a bill book for
the period Septenber 1, 1960 to Septenber 19, 1960. The
bill book showed that the assessee had effected sales of

iron and steel during that period of the value of Rs.
31,171.28 P. Those sal es had not been entered in the books
of account nmmaintained by the assessee. On the basis of the
information provided by the said bill book the Sales Tax
Oficer "initiated proceedi ngs under s. 19(1) of the Mdhya
Pradesh General Sales Tax Act 1958 as al so under the Centra

Sal es Tax Act 1956 agai nst the assessee. After hearing the
assessee he nade reassessnents on best judgnent basis and in
estimating the assessee’s turnover took into consideration
the fact that the assessee had deal i ngs outside his accounts
of the value of Rs. 31,171.28P. during a period of 19 ‘days.
After the disposal of appeals filed by the assessee under
the Act a reference was nade to the High Court. Inter alia
the Hi gh Court held that the estinmate of taxable turnover
under the local Act and the Central Act nade by the
assessing authority for the period from Novenber 1, 1959 to
Cctober 20, 1960 on the basis of Rs. 31,171.28 Pas the
escaped turnover for a period of 19 days was illegal and
unj ustifi ed. According to the High Court the only noved
escaperment was Rs. 31,171.28 The penalty inposed on the
assessee in respect of the turnover under the State Act was
al so set aside by the High Court. |In appeal by the Revenue

HELD : (i) The distinction between a ’'best judgnent’
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assessment and assessnent based on accounts submitted by an
assessee nust be borne in mnd. Sonetinme there nmay be
i nnocent or trivial nmistakes in the accounts maintained by
the assessee. There may be even certain unintended or
uni mportant omissions in those accounts, but yet t he
accounts may be accepted as genuine and substantially
correct. In such cases, the assessments are nade on the
basis of the accounts naintai ned even though the assessing
officer my add back to the account price of itenms that

m ght have been omitted to be included in the accounts. In
such a case, the assessnent made is not a 'best-judgnent’
assessment . It is primrily made on the basis of the

accounts maintai ned by the assessee. But when the assessing
officer cones to the conclusion that no reliance can be
placed on the accounts naintained by the assessee, he
proceeds to assess the assessee on the basis of his ’best-
judgrment’. In doing so, he may take such assistance as the
assessee’s accounts may afford, he may also rely on other
i nfornmati ons gathered by himas well as on the surrounding
circunst ances of the case. The assessnent Made on the

1006

basis of assessee’s accounts and those nade on ' best-
judgrment’ basis are 'totally different types of assessnents.
[1009 @G

In the present case it was proved as well as admtted that
the assessee’s ;dealings outside his  accounts during a
peri od, of 19 days were of the nature of Rs. 31,171.28. From
this circunstance it was open to the Sales-tax Oficer to
infer that the assessee had | arge scal e dealings outside his
accounts. It was obvious that he was maintaining false
accounts to evade paynent of sales-tax. In such a situation
it was not possible for the Sales-tax Oficer to find out
precisely the turnover suppressed. He could only 'nake an
estimate of the suppressed turnover on'the basis 'of the
material before him So long as the estimate nade by him
was not arbitrary and has nexus wi th facts discovered, the
sanme could ,not be questioned. The H gh Court was wong in
assum ng that the assessing authority nmust have nmateria
before it to prove exact turnover  suppressed. The  basis
adopted by the Sal es-tax O ficer was a rel evant one ~ whet her
it was the nost appropriate or not. Hence the H gh Court
was not justified in interfering with the same. [1010 D]
Comm ssi oner of Income-tax, Central and U P. v. Laxmnarain
Badridas., 5 |.T.R 170, Raghubar Mandal Hari har Mandal  v.
The State of Bihar, 8 S.T..C. 770, Ganga Ram Bal nokand v.

Conmi ssi oner of Incone-tax, Punjab, 5, |I.T.R 464 and State
of Kerala v. C. Velukutty, 60 I.T.R 239, applied:
Conmi ssi oner of income-tax West Bengal V. Padanthand

Rangopal , 76 |I.T.R 719, distinguished.

(ii) The contention that in a reassessnent made under s.
19(1) of the Act the Sales Tax O ficer is not competent to
make a best judgment assessnment was rightly rejected by the
Hi gh Court. Reassessnent is nothing but a fresh assessnent,
[ 1014 B]

(iii) Since "the estimate of turnover nade by the Sal es Tax
Oficer in his best judgnent assessnment was |egal and
justified the penalty inposed by himunder the State Act
must also be held to be in accordance with Law
State of Andhra Pradesh v. Bavuri V. Narasinhan, 16 S. T. C
54, relied on.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION Civil Appeal No. 1068 & 1069
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of 1970.

Appeal s by special |eave fromthe judgnent and order dated

Decenber 2, 1968 of the Madhya Pradesh H gh Court in

M sc. C. Case No. 84 of 1968.

Ram Panjwani and |I. N. Shroff, for the appellant.

R P. Agarwal a, for the respondent.

The Judgrment of the Court was delivered by

HEGDE J. These appeals by Special |eave arise from the

deci si on of the H gh Court of Mdhya Pradesh in a

consolidated Reference wunder S. 44 of the Mdhya Pradesh

CGeneral Sales Tax Act, 1958 (to be hereinafter referred to

as the "State Act’). That Reference was nmade by the Board

of Revenue, Gmalior, partly at the instance of the assessee

and partly at the instance of the

1007

Comm ssi oner, of ’Sales-tax, ' Mdhya Pradesh, Four questions

of law were refered tothe Hgh Court for its decision

They ’"are
"(1) " Whether on'the facts and circunstances
of ~the case the revised assessnment enhancing
the taxable turnover under the State' law by
Rs. 2,50,000/' - and the taxable turnover under
the Central law by Rs. 1,00,000/on the basis
of the undisputed escape in the anount of Rs.
31,171.28 by. adopting the said anobunt of:
escaped t ur nover as t he neasur e for
det erm ni ng the quantum of enhancenment for the
whol e year was illegal, unjustified or
excessi ve?
(2) - Whet her a best j udgnent
assessnment could at all be made under s. 19(1)
1f the Act or whether revision of t he
assessnment shoul d be confined to the quantum
of proved or adnitted escaped turnover ?
(3) If _the answer to the previous
guestion is that ,the revision in assessnent
should be confined only to the quantum of
proved or admitted escape in turnover, was the
"penalty of Rs. 2,000/- inposed on-the footing
of the revision of the assessment for the
whol e year legal and justified? and

(4) Wether on the facts and circunstances of

the case the inmposition of the penalty  under
section 19(1) of the Madhya Pradesh GCenera
Sal es Tax Act, 1958 read with Section 9(3) of
the Central Sales Tax Act was not |egal?

The first three questions were referred to the Hi gh Court at

the instance of the assessee and the | ast one was referred

at the instance of the Commi ssioner.

The Hi gh Court answered the 1st and the 3rd question in

favour of the assessee and the second and the fourth

question in favour of the Department. It opined
" Qur answer to the first question is that the
estimate of taxable turnover under the |ocal
Act and the Central Act nade by die assessing
authority for the period from 1st Novenber
1959 to 20th October 1960 on the basis of Rs.
31,171.28 as the escaped turnover for a period
of 19 days was illegal and unjustified. The
escaped turnover proved in the present case is
only Rs. 31,171.28 and the assessee is liable
to be assessed under both the Acts only on the
taxable turnover <conprised in the escaped
turnover of Rs. 31,171.28. Qur answer to the
second question is that there can be a best-
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j udgrment assessnent under section 19(1) of the
local Act. In a best-judgnent assessnent the
guantum of escaped turnover would be that
whi ch the assessing authority thinks is proved
1008
or is established. |In other assessnents the
guantum of escaped turnover would be the one
which the assessing authority finds proved
whet her on the adm ssion of the assessee or on
the material produced at the enquiry in which
the assessee has participated. The third
guestion is answered by saying that the
i nposed penalty of Rs. 2,000/- is, in view of
our answer to the first question, not |egal
Qur answer to the fourth questionis that a
penalty  for —escaped assessment under t he
Central Act can be inposed under Section 19(1)
of "the local Act."
Aggri eved by the decision of the High Court, the
Conmi ssioner has brought these appeals. The assessee has
not appeal ed agai nst that portion of the decision which went
agai nst him
The facts of the, case necessary for deciding the questions
of law arising for decision in these appeals, as could be
gathered fromthe Statenent of the case may now be set out.
The assessee was a registered deal er under the 'State Act’
as well as the Central Sales Tax Act (which will hereinafter
be referred to as the 'Central Act’). He was a dealer in
Iron and Steel. |In these appeals, we are concerned with his
turnover for the period November 1, 1959 to October 20,
1960. In that year he declared a gross turnover of Rs.
3,97,356/18 and taxable turnover of Rs. 1, 10,246/ 63P. The
Sales-tax O ficer determined his gross turnover at Rs.
3,97,357/- and taxable turnover at Rs. 1,21, 567/-. Under
the 'State Act’ he assessed himin the sumof Rs. 3,743.34P.
on Novenmber 20, 1961. The assessee had not declared his
gross or taxable turnover in respect of the year in/question
under the 'Central Act’. But the Sales-tax Oficer deter-
mned his turnover under the 'Central Act’ by his  order
dated Decenber 8, 1962 at Rs. 22,916/- and levied on him a
tax of Rs. 252.04. The assessee did not appeal against these

orders. It appears that on Septenber 19, 1963 the Flying
Squad inspected the business prenises of the assessee and
found a Bill book for the period Septenber 1, 1960 to

Septenber 19, 1960. The Bill book showed that the assessee
had effected sales of iron and steel during that period of
the value of Rs. 31,171.28P. Those sales had  not been
entered- in the books of account nmintained by the assessee.
On the basis of the information provided by the  bill  book
sei zed, the Sales-tax Oficer initiated proceedi ngs under s.
19(1) of the 'State Act’ on January 15, 1964 by issuing the
prescribed notices to the assessee. He also initiated
proceedi ngs under that section under the 'Central Act’ on
March 15, 1964. The notices in question were served on the
assessee on April 17, 1964 and March 19, 1964 respectively.
In response to these notices, the assessee submtted an
expl anati on denying that the; bill book in guestion
pertained to his dealings. Further, he also disputed the
correctness of the estimates made by the Sales-tax O ficer
of

1009

his turnovers in the notices issued to him After hearing
the assessee, the Sales-tax O ficer reassessed the assessee
under the ’'State Ace on April 20, 1964 and under the
"Central Act’ on April 30, 1964. The reassessnents were
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made on the basis of 'best judgnent. In estimating the
assessee’s turnover, the Sales-tax Oficer took into

consideration the fact that the assessee had dealings
outsi de his accounts of the value of Rs. 31,171.28 during a
period of 19 days. On the basis afforded by the facts
di scovered, the Sales-tax O ficer estimated the assessee’s
turnover under the 'State Act’ for the assessnent period in
guestion at Rs.6,47,357/(3,97,357, + 2,50, 000). Simlarly
he reopened the assessee’s assessnment under the ’'Centra
Act, and estimated the turnover of the assessee under that
Act at Rs. 1,22,916/- (22,916+1,00,000). He also imnmposed on
the assessee a penalty of Rs. 2,000/- under the 'State Act’
and a penalty of Rs. 1,500/- under the 'Central Act’ The
assessee appeal ed agai nst the reassessnents made on him as
wel | as against the penalties inmposed on him Those appeal s
were dismissed by the Appellate authority. The assessee
took up the matter in second appeal to the Board of Revenue,
Madhya Pradesh, Gnalior. The Board of Revenue set aside the
penalty of Rs.” 1500/-i nposed under the 'Central Act, but in
other respects. it rejected the appeal of the assessee.
Thereafter the Board, partly at the instance of the assessee
and partly at the instance of the Conm ssioner, subnitted
the four questions set out earlier to the H gh Court.

Before proceeding 'to exam ne the contentions advanced on
behal f of the parties, it is necessary to clarify certain

aspects. It may be noted that the first assessnments were
nmade by the Sales-tax Officer primarily on the basis of the
returns submitted by the assessee. In the proceedings
relating to those assessments, the Sales-tax Oficer relied
on the books of account of the assessee. Wil e rmaking
reassessnents on the basis of the information gathered from
the bill book seized, the Sales-tax Oficer rejected the

accounts mmintained by the assessee as unreliable and
assessed the assessee on the basis of his 'best judgnent’.
The distinction between a "best judgnent’ assessment and
assessnment based on the accounts submitted by an assessee
nmust be borne in nmnd. Sonetinethere may be innocent or
trivial mstakes in the accounts nmintai ned by the assessee.
There my be even certain unintended or uni npor t ant
om ssions in those accounts; but yet the accounts ~may be
accepted as genuine and substantially correct. In such
cases, the assessnents are made on the basis of the accounts
mai nt ai ned even though the assessing officer nmay add back to
the accounts price of itens that mi ght have been onmitted to
be included in the accounts. |In such a case, the assessnent
made is not a ’best-judgment’ assessment. It is primrily
made on the basis of the accounts nmaintained by the
assessee. But when the assessing

1010

officer cones to the conclusion that no reliance can be
placed on the accounts naintained by the assessee, he
Proceeds to assess the assessee on the basis of his ' ' best-

judgrment’. In doing so, he may take such. assistance as the
assessee’s accounts may afford, he may also rely on other
i nfornmation gat her ed by him as well as an t he

surroundi ng. ci rcunst ances of the case. The assessnents nade
on the basis of assessee’s accounts and those nade on ' best-
judgrment basis are totally different types of assessnents.

Now coming to the facts of this case it 1is necessary to
renmenber that at the initial stage, the assessee denied that

the bill book seized was his bill book and the entries
therein related to his dealings. He asserted that he had
nothing to do with the bill book in question and the entries

therein do not relate to his dealings. But at a |later
stage, he conceded that that 'bill book was his and the
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entries therein related to his dealings. It is now proved
as well as admitted that his dealings outside his accounts
during a period of 19 days were of the value of Rs.
31,171.28. Fromthis circunstance, it was open to the Sal es-
tax Oficer to infer that the assessee bad large scale
dealings outside his accounts. The assessee has neither
pl eaded nor established only justifiable reason for not

entering in his accounts the dealings noted in the bill book
sei zed. It is obvious that he was namintaining false
accounts to evade payment of sales-tax. 1In such a situation

it was not possible for the Sales-tax Oficer to find out
precisely the turnover suppressed. He could only nake an
estimate of the suppressed turnover on the basis of the
material before him So long as the estimate made by himis
not arbitrary and has nexus with facts discovered, the nane
cannot be questioned. In the very nature of things the
estimte made may be an over-estinmate or an under, -estimate.
But that is no ground for interfering with his ’best
judgrment’. It is true that the basis adopted by the officer
should " be relevant to the estimate nade. The High .Court
was wrong-in assunming that the assessing authority nust have
material before it to prove the exact turnover suppressed.
If that is true thereis no question of best-,judgnent. The
assessee cannot be permtted to take advantage of his own
illegal acts. It was his duty to place all facts truthfully
bef ore the assessing authority. |If he fails to do his duty,
he cannot be allowed to call upon the assessing authority to
prove conclusively what turnover, he had suppressed. That
fact must be wthin his personal” know edge. Hence the
burden of proving that fact is on him No circunmstance has
been pl aced before the assessing authority to showthat the
assessee’ s dealings during 1-9-1960 to 19-9-1960 outside his
accounts were due to some exceptional circunstance or that
they were proportionately nore than his dealings outside his
accounts, during the renmmining periods. The assessing
authority could not have been in possession of any | correct
neasure to find out the escaped

1011

turnover during the periods 1-11-1959 to 31-8-1960 and 20-9-
1960 to 20-10-1960. The task of the.assessing authority in
finding out the escaped turnover was by no means easy. I'n
estimating any escaped turnover it is inevitable that there
is, sone guesswork. The assessing authority while ~nmaking
the 'best-judgnment’ assessnent no doubt should arrive at its
conclusion wthout any bias and on rational basis. That
authority should not be vindictive or capricious. If the
estimate made by the assessing authority is. a ~bona fide
estimate and is based on a rational basis, the fact . that
there is no good proof in support of that westimate is

i material. Prima facie, the assessing- authority "is the
best judge of the situation. It is his ’'best-judgnment’ and
not of any-one else’s. The H gh Court could not substitute
its 'best-judgment’ for that of the assessing authority. In

the case of ’'best-judgnent’ assessnents, the courts wll
have to first see whether the accounts nmmintained ’'by the
assessee were rightly rejected as unreliable. |If they cone
to the conclusion that they were rightly rejected, the next
guestion that arises for consideration is whether the basis
adopted in estimating the turnover has a reasonable nexus
with the estimate made. |If the basis adopted is held to be
a rel evant basis even though the courts may think that it is
not the nobst appropriate basis, the estimate nade by the
assessing authority cannot be disturbed. In the present
case, there is no dispute that the assessee’s accounts were
rightly discarded. W do not agree with the Hi gh Court that
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it is the duty of the assessing authority to adduce proof in
support of its estimate. The basis adopted by the Sal es-tax
Oficer was a relevant one whether it was the nost
appropriate or not. Hence the H gh Court was not justified
ininterfering with the sane,.

The jawrelating to ' best-judgment’ assessnent is the sane
both in the case of incone-tax assessment as well as in the
case of sal es-tax assessment. The scope of ' best-judgnent’

assessnent under t he incone-tax law cane up for
consi deration before the Judicial Comrittee as early as 1937
in Conmi ssioner of Inconme-tax, Central and u. P. V.

Laxm narain Badridas. (1). Therein Lord Russel of Killowen
speaking for the Judicial Conmittee observed (at p. 180)
"The O ficer.is to make an assessnent to the
best of hi,; judgment against a person who is
in default as regards supplying information.
He nust not. act dishonestly, or vindictively
or~ capriciously 'because he nust exerci se
judgnment in the matter. He nust nake what he
honestly believes to be a fair estimate of the
proper figure of assessnent, and for this
pur pose he must, their Lordship think, be able
to takeinto consideration |ocal know edge and
repute in regard to the assessee’s circum
5.1.7.R 70.
1012
stances, and his own know edge of previous
returns by land assessnents of the assessee,
and all. other matters which he ‘thinks wll
assist ~himin arriving at a fair and proper
estimate, —and though there nmust necessarily
be .guess-work in the matter, it  nust be
honest guess-work. In'that sense, too, the
assessment nmust be to sonme extent arbitrary.”
In Raghubar Mandal Hari har Mandal v. The State of Bihar(1)
,a case arising under the Bi har Sales Tax Act, 1944, the | aw
relating to 'best-judgnment’ assessnment was exam ned at
length by this Court. Therein S. K Das J. speaking for the
Court observed (at p. 778)
"No doubt it is true that when the returns and
t he books of account  are rejected, the
assessing officer nmust ,make an estimte, ~ and
to that extent he nust nmke a guess; but the
estimate nust be related to sone evidence  or
material and it rmust be sonething  nore  than
nere suspicion. To use the words of Lord
Ruessel of Killowen again, "he nust nake what
he honestly believes to be a fair estimte of
the proper figure of assessnent” and for /'this
purpose he nust take into consideration’ such
materials as the assessing officer has before
him including the assessee’s circunstances

know edge of previous returns and all  other
matters which the assessing officer thinks
will assist himinarriving at a fair —and

proper estimate."
(enphasi s suppli ed)
Proceeding further the | earned judge quoted with approva
the observations of Din Mohamad J. in Ganga Ram Bal nokand v.
Conmi ssi oner of |ncone-tax, Punjab(2)
"It cannot be denied that there nust be some
material before the Incone-tax Oficer on
which to base his estimate, but no hard and
fast rule can be laid down by the Court to
define what sort of material is required on
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whi ch his estimate can be founded."
After quoting those observations, the |earned
j udge proceeded to observe :
",Wth that observation we generally agree.
If, in this case, the Sales Tax Authorities
had based their estimate on sone materia
before them no objection could have been
t aken. "
Applying4 the rule laid down in Raghubar Mandal Hari har
Mandal ' s case (supra), to the facts of the present case it,
is seen
(1) 8S.T.C770. (2) 51.T.R 464.
1013
that the Sales-tax O ficer had material before himto find
out, how. nuch turnover had escaped assessment during a
period of 19 days. On-the basis of that material he
estimted the escaped turnover- for the entire year. Hence
it cannot be said that there was no basis for the estimte
nmade by the Sales-tax Officer. It . may be that his estimte
was an over-estinmate or an under-estimate but it cannot be
said that the estinmate was wi thout any basis. In  nmaking
that estimate, there was an elenment of guess-work which was
inevitable in the circunstances of the case. |If the Sales-
tax O ficer was conpelled to adopt a rule of thunmb which in
a sense is an arbitrary rule, assessee was entirely
responsi ble for that /situation
In State of Kerala v. C. Velukutty, (1) this Court speaking
through Subba Rao J. (as he then was) observed (at p. 244 of
the Report)
"The limts of the power are inplicit in the
expression._ "best of his judgnment™. Judgnent
is a faculty to decide matters wth w sdom
truly and legally. Judgnment does not ' depend
upon the arbitrary caprice of a judge, but on
settled and invariable principles of justice.
Though there is an element of guesswork in a
"best judgnment assessnent”. It shall 'not be a
wi |l d one, but shall have a reasonabl e nexus to
the available material and the circunstances
of each case."
The question before us is whether there is a reasonable
nexus between the basis adopted by the assessing authority
and the estinmate of escaped turnover made. We have no doubt
that there is such a nexus.
On behalf of the assessee, reliance was- placed on the
decision of this Court in Commi ssioner of Income-tax., West
Bengal V. Padancthand Rangopal (1) . Ther ei n, whil e
investigating into the case of the assessee, the |ncone-tax
Oficer found two insignificant mstakes in the assessees
accounts relating to the assessnent year 1953-54, No
m stakes were found in the accounts relating.to the
assessment years 1954-55 to 1957-58. Merely because | there
were some insignificant mstakes in the accounts naintained
by the assessee for the assessnment year 1953-54, the | ncone-
tax O ficer rejected the accounts of the assessee for al
the concerned assessnment years and added to the incone
returned half the anmount of gross receipts shown by the
assessee under the head "interest" for each of the years as
escaped income. The Tribunal upheld the addition ’but the
Hi gh Court cane to the conclusion that the additions made by
the Income-tax O ficer were quite arbitrary. This Court
agreed with that view W do not think that the said
deci sion | ends any support to the assessee’s contention
(1) 60 I.T.R 239 (1) 76 1. T.R 719
1014
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For the reasons nentioned above, W are wunable to agree
with .the Hgh Court that the Sales.-tax Oficer. had
arbitrarily assessed the assessee.
It was next contended that in are assessnent under,s. 19(1)
of the Act, Sale-tax O ficer was- not conpetent to- rmake.
"best. judgnment assessnent’ as no such power was conferred
on himunder the said section. This contentions had been
rejected by the; Hgh Court and the assessee had not
appeal ed against that part of the judgnment. Be that as it
may, even though s. 19 does not in specific terns confer on
t he assessing authority power to nake " best - j udgnent
assessnment’ t hat section specifically says t hat
the .assessnment nade under that section is a reassessnment.
Section 18 deals with assessnent of tax. Section 18 (4)
says
"If a registered dealer-
X X
(a) x X X X
(b) x X X X
(c) x X X X

(d) has not maintai ned any account or has not

regul arly ~enployed any met hod of accounti ng,

or if the.nmethod enployed is such that in the

opi ni on of -the Conm ssi oner assessment cannot

properly be nmade on the basis thereof; the

Conmi ssioner shall in the prescribed manner
assess the dealer to the -best of hi s
j udgnent . "

VWat is true of ‘the assessment nmust also be true of
reassessnent because reasessnment is nothing but a fresh
assessnent. When reassessnment is made under ~s. 19, the
fornmer assessnment is conpletely reopened andin its place
fresh assessnent is nade. While reassessing a dealer, the
assessing authority does not nmerely assess him on the
escaped turnover but it assesses himon his total estinmted

turnover. VWil e rmaking reassessnment under s. 19, if the
assessing authority has. no power to make best /judgnent
assessnment, all that the assessee need do to escape
reassessnent is to refuse to filea return or  refuse to
produce his account-books. If the —contention taken on
behal f of the assessee, is correct, the assessee can escape
his liability to be reassessed by adopting an obstructive
attitude. It is difficult to conceive that such could be

the position in | aw

Bef ore maki ng reassessnment, the assessing authority has to,
under rule 33(1) franed under the Act call upon the assessee
to produce his books of account and other docunents which
the assessing authority may require and any evi dence which
the deal er nay wish to produce in support of his  objection

When such a notice is issued to the dealer, he my appear
before the assessing authority on the date fixed in the
noti ce and prefer his objections
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and produce such evidence as he may think necessary.  Sub-
rule (2) of rule 33 provides that if the assessee appears in
response to the notice under s. 3 3 (1)., the assessing
authority may nake reassessnent, if necessary, only after,
considering the objections raised by the dealer and after,
exam ni ng such evidence as may be produced by,, him. It is
important to, note that in the notice which the assessing
authority is required to issued to the dealer in form 16

the extent of the escaped turnover as estinated, by the
assessing authority has to be specified. The procedure laid
down in rule 33 could not have been a nere empty formality.
If the assessee’s contention is right in order to escape
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reassessnent all that the assessee need do is to ignore the
notice issued under rule 33(1) and refuse to co-operate with
the assessing authority in the reassessnent proceedi ngs. W
are unable to accept that is the true position in |aw.

In our opinion the decision of the Andra Pradesh Hi gh Court
in State of Andhra Pradesh v. Bavuri V. Narasimnmhan, (1)
relied on by the assessee was not correctly decided.

For the reasons nentioned above, we allow these appeals,
vacate the answers given by the H gh Court to Questions Nos.
1 and 3 and answer those questions in favour of the
Department i.e. that the estimate of taxable turnover under
the ’*State Act and the 'Central Act’ mmde by the assessing
authority for the period from Novernber 1, 1959 to Cctober
20, 1960 on the basis of Rs. 31,171.28 as the escaped
turnover for a period of 19 days was |egal and justified and
consequently the penalty of Rs. 2,000/inposed on t he
assessee was in accordance with law. The assessee shall pay
the costs of the Department both in this Court and in the
H gh Court.

G C

Appeal s all owed.

16 SST.C.5
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