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Appel | ants are menbers of Hotel Association of India and Hotel &
Rest aurant Owners Associ ation (Western India), EIH Limted and Eastern
International Hotel's Ltd. The nmenbers of Hotel Association of India are
owners of big hotels whereas the nenbers of Hotel & Restaurant Owners
Associ ation (Western India) are owners of small hotels. They provide
television services to their guests. ~Respondents herein are broadcasters or
di stributors. The television services provided for by the broadcasters to the
actual consuners are carried through distribution of Cable or Multi System
Qperators (MsSGs). \Whereas ordinarily in the small hotels cable operators
give signal to all the roons wherefor separate charges are |evied; the
services provided in the big hotels are through an equi pnent installed for the
sai d purpose known as Head End. The signals are received through
satellites. They have contracts with the broadcasters directly.

The Parlianment enacted the Cabl e Tel evi si on/Networ ks (Regul ati on)
Act, 1995 (for short "the 1995 Act") to regul ate the operation of cable
television networks in the country and for matters connected therewith or
i nci dental thereto.

"Cabl e operator", "cable service" and "cable television netwrk" as
defined in Section 2 of the 1995 Act read as under

"(aa) "“cabl e operator" neans any person who

provi des cabl e service through a cable tel evision
network or otherwi se controls or is responsible for
the managenent and operation of a cable

tel evi si on network;

(b) "cabl e service" nmeans the transm ssion by
cabl es of programes including re-transnission by
cabl e of any broadcast tel evision signals;

(c) "cabl e tel evision network" means any system
consisting of a set of closed transm ssion paths and
associ at ed signal generation, control and

di stribution equi prent, designed to provide cable
service for reception by nmultiple subscribers;™

Chapter Il of the 1995 Act provides for cable television network to be
operated only upon registration thereof. Section 4-A of the 1995 Act
provi des for transm ssion of programmes through addressabl e system
Sone regulations in regard to the operation of cable operators are provided
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for in the 1995 Act. Sub-section (9) of Section 4-A which is relevant for our
pur pose reads as under:

"(9) Every cable operator shall submit a report to
the Central CGovernnent in the prescribed form and
manner containing the information regarding --

(i) the nunmber of total subscribers;

(ii) subscription rates;

(iii) nunmber of subscribers receiving progranmes
transmtted in basic service tier or particular
programe or set of progranmes transmtted on

pay channel

in respect of cable services provided by such cable
operator through a cable television network, and
such report shall be submitted periodically at such
intervals as nmay be prescribed and shall also
contain the rate of anount, if any, payable by the
cabl e operator to any broadcaster."”

I'n the year 1997, the Tel ecom Regul atory Authority of India Act,
1997 (for short "the TRAI Act") was enacted which cane into force from
28t h March, 1997. By reason of the TRAI Act, a Tel ecom Regul atory
Aut hority of India (TRAI) and an Appellate Authority known as Tel ecom
Di sputes Settlenent ‘and Appell ate Tribunal (TDSAT) were constituted.

"Service provider" and "tel ecomruni cation service" have been
defined in Sections 2(1)(j) and 2(1) (k) of the TRAI Act in the follow ng
terms:

(1) "service provider" means the CGovernnent
as a service provider and includes a |licensee;

(k) "t el ecommuni cation service" means service
of any description (including electronic mail, voice
mai |, data services, audio tex services, video tex

services, radio paging and cell ul ar nobile

t el ephone services) which is nade available to

users by nmeans of any transmi ssion or reception of
signs, signals, witing, inages and sounds or
intelligence of any nature, by wire, radio, visual or
ot her el ectromagnetic neans but shall not include

br oadcasti ng services:

Provi ded that the Central Governnment may notify
ot her service to be tel ecomruni cati on service
i ncl udi ng broadcasting services."

In exercise of its power under the provi so appended to Section 2(1)(Kk)
of the TRAI Act, the Central Governnent issued a notification on 9.01.2004
notifyi ng broadcasting and cable services to be tel ecommuni cati on services.

On 15.01.2004, a Tariff Order known as "The Tel ecomuni cati on
(Broadcasting and Cable) Services Tariff Order, 2004" was issued by TRAI
freezing the charges preval ent on 26.12.2003 till final determ nation by it on
the various issues concerning those charges. The same was to apply in both
Condi tional Access System (CAS) and non-CAS areas. The said Tariff
O der was anmended on 10.03. 2004 known as "The Tel ecomruni cati on
(Broadcasting and Cable) Services Tariff (First Amendrment) Order, 2004"
in ternms whereof classification and non-classification of CAS and non- CAS
areas were done away with. Chennai, however, was excluded fromthe
operation thereof. The said Order was anmended again on 13. 08. 2004
wherewith we are not concerned herein

On or about 1.10.2004, a new Tariff Order for cable and broadcasting
services called "the Tel econmuni cati on (Broadcasting and Cabl e) Services
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(Second) Tariff Order, 2004" was issued by TRAI. It inter alia |laid down
definitions for various entities such as M5Os, broadcasters and cable
operators and reiterated the ceiling/ freeze prescribed by the first Tariff
Order. Definitions of "broadcaster", "broadcasting services", "cable
operator"”, "cable service" and "cable tel evision network" were provided
therein which are as under

"“(a) 'broadcaster’ means any person including an

i ndi vidual, group of persons, public or body
corporate, firmor any organisation or body who/

whi ch is providing broadcasting service and

i ncl udes his authorised distribution agenci es;

(b) 'broadcasting services' neans the

di ssem nati on of any form of conmmunication |ike
signs, signals, witing, pictures, inmages and sounds
of all kinds by transmi ssion of electro magnetic
waves t hrough space or through cables intended to
be received by the general public either directly or
indirectly and all its granmatical variations and
cognat e expressi ons shall be construed

accordi ngly;

(c) 'cable operator’ means any person who

provi des cable service through a cable television
network or otherw se controls or is responsible for
the managenent and operation of a cable

tel evi si on network;

(d) 'cable service' neans the transm ssion by

cabl es of programmes including re-transnission by
cabl es of any broadcast tel evision signals;

(e) ’cable tel evision network’means any system
consisting of a set of closed transm ssi on paths and
associ at ed signal generation, control and

di stribution equi prent designed to provide cabl e
service for reception by nultiple subscribers;™

In regard to the tariff, it was stated:

"The charges, excluding taxes, payable by\027
(a) Cable subscribers to cabl e operator;
(b) Cable operators to nmulti system
oper at or s/ broadcasters (including their authorised
di stribution agencies); and
(c) Multi systemoperators to broadcasters
(including their authorised distribution agencies)
preval ent as on 26 Decenber 2003 shall be the
ceiling with respect to both free-to-air and pay
channel s.

Provided that if any new pay channel (s) that
is/are introduced after 26.12.2003 or any
channel (s) that was/were free to air channel on
26.12.2003 is/are converted to pay channel (s)
subsequently, then the ceiling referred to as above
can be exceeded, but only if the new channel (s) are
provi ded on a stand al one basis, either individually
or as part of new, separate bouquet(s) and the new
channel (s) is/ are not included in the bouquet being
provi ded on 26.12.2003 by a particul ar
broadcaster. The extent to which the ceilings
referred to above can be exceeded woul d be
limted to the rates for the new channels. For the
new pay channel (s) as well as the channel (s) that
were free to air as on 26.12.2003 and have
subsequently converted to pay channel (s) the rates
must be simlar to\026the rates of simlar channels as
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on 26.12.2003:

Provided further that in case a multi system
operator or a cable operator reduces the nunber of
pay channel s that were bei ng shown on
26.12.2003, the ceiling charge shall be reduced
taking into account the rates of simlar channels as
on as on 26.12.2003."

On 1.12.2004, the Tel ecomunication (Broadcasting and Cabl e)
Services (Second) Tariff (Second Amendnent) Order, 2004 was notified
permtting a 7% increases in the charges on account of inflation. A
Regul ation ternmed as "The Register of Interconnect Agreenents
(Broadcasting and Cabl e Services) Regul ation, 2004" was issued by TRA
on 31.12.2004 wherein ‘'consuner’ was defined to nean 'any person who is
subscri ber of any broadcasting service(s) in the country’.

The broadcasters had fixed charges for providing tel evision services
to donestic consuners. They sought to make denmands to increase the rates
of the hotel's on the prem se that TRAlI had announced an increase of 7%
over the rates preval ent on 26.12.2003 (ceiling rate) would be permitted on
the ground of inflation.~ Appellants \026 Hotel Associations do not dispute the
applicability thereof.

In view of 'a purported arbitrary increase in the rates in regard to
services to the hotel's, Appellants \026 Hotel Associations sought for
i ntervention of TRAl so as to enable themto guide their nenbers in regard
to renewal of contracts, for continuity of supply of feed by their respective
tel evi sion channel broadcasters stating:

"The proposed increase in the rates denanded by
the Broadcasters is conpletely arbitrary and

wi t hout any basis or justification. It is-a blatant
mani festati on of their nonopolistic position by the
Broadcasters, who have forned a cartel. It

tantanmounts to exploitation of hotel's, |eaving them
no choice other than to conply with the unilatera
increase in rates by 30th March, 2005 failing which
their channels will be deactivated.

It will be appreciated that view ng television
channels in hotels is an inportant guest facility for
tourists and international traveler, staying in hotels
whi ch provide facilities and services of

conparabl e nature of standards as followed wth
other countries. The threatened deactivation of
channel from 30th March, 2005 if inplenented

woul d result in great inconvenience to and

conplaints frominternational visitors and fromthe
tourists staying in hotels. It would be highly
detrimental and damaging to the inage of tourism

in India and woul d underm ne the various

measures, which the governnent and the tourism
industry are jointly taking in public private
partnership to pronbte tourismto India."

Noti ces were issued by TRAI to the broadcasters. However, having
regard to the threat of disconnecting the services by the broadcasters unl ess
the rates demanded by them were paid, Appellant \026 Hotel Association of
India filed an application marked as Application No. 32(C) of 2005 before
TDSAT praying inter alia for the following reliefs:

") Direct the respondents to charge fair, non-
di scrimnatory, non-arbitrary and cost based rates
by the respondents.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of

15

i) Direct the respondents to provide the detai
wor ki ng of the final rental charged and submt
supportive docunments and other details as may be
necessary to ascertain that the final rental charged
is fair, cost based, non-arbitrary and non-

di scrimnatory;

i) Direct the respondents not to deactivate
channel s of the nenbers Hotel of the petitioner

No. 1 Association until the final disposal of the
present petition.

iv) Pass ad-interim interim ex-parte orders in
terns of the above prayers;\005"

Appel l ant \ 026 Hotel & Restaurant Oaners Association (Wstern India)
also filed a sinilar application bearing No. 80(C) of 2005. |Indisputably, on
4.04.2005, an interimorder directing maintenance of 'status quo as existing
on that date’ was passed by TDSAT.

On or -about 29. 11. 2005, a Second Order was issued by TRA
permtting the broadcasters to further increase 4% of the enhanced char ges,
(i.e., ceiling charges + 7% again on account of inflation. Indisputably,
however, the operation of the said order was stayed.

Di smissing the applications filed by Appellants, TDSAT in its order
dated 17.01.2006 inter alia opined that hotels are neither the consuners nor
subscribers stating

"36. Now we cone to the question whether the

tariff laid down by the TRAI notification of 26th
Decenber, 2003 is applicable to the nenmbers of

the petitioner associations. The said Tariff order
covers the following in its anbit - the charges
payabl e by (a) Cable subscribers to cable operator;
(b) Cable operators to nmulti service

oper at or s/ broadcasters (including their authorized
di stribution agencies); and (c¢) Milti service
operators to broadcasters (including their

aut horized distribution agencies). In the petition
before us we find that the commercial relationship

i s between the nenmbers of the petitioner
associations (viz., hotels, restaurants etc.) on the
one hand and either cable operators or broadcasters
on the other. W have al ready concluded that the
nmenbers of the petitioner associations cannot be
regarded as subscribers or consunmers. As such we

are of the view that the above tariff notification of
the TRAI woul d not be applicable. It seens that

TRAI has found it necessary to fix the tariff for
donestic purpose. W think the Regul ator should

al so consider whether it is necessary or not to fix
the tariff for commercial purposes in order to bring
about greater degree of clarity and to avoid any
conflicts and disputes arising in this regard.

37. In view of the above, we are of the opinion that
the respondents are well within their rights to
denmand t he nenbers of the petitioner associations

to enter into agreenents with themor their
representatives for the receipt of signals for actua
use of their guests or clients on reasonable termns
and conditions and in accordance with the

regul ations framed in this regard by the TRAl."

Appel l ants are, thus, before us in these appeals preferred under
Section 18 of TRAI Act.
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Submi ssions of Appellants inter alia are:

(i) Keeping in view the schene of TRAI Act; TDSAT whil e
exercising its original jurisdiction could not have issued any
direction upon TRAl to frame any tariff and, thus, tariff franmed by
TRAI pursuant thereto or in furtherance thereof is w thout
jurisdiction.

(ii) Tariff framed by TRAlI being applicable to all consuners who
obtain tel econmuni cation services, TDSAT conmitted a serious

error in opining that the sane woul d not apply to comrercia
CONSUmers.

(i) TDSAT having regard to the schenme of the Act and the orders
made t hereunder conmitted a manifest error in holding that the
applications filed by Appellants were not nmintainable.

Counsel appearing on behal f of broadcasters, on the other hand,
subm tted:
(1) Appel I ants do-not constitute a "group of consumers" so as to
mai ntai n an application under Section 14(a)(ii) of TRAI Act.
(ii) Tariff Order dated 15.01.2004 and subsequent Tariff Orders dated
1.10. 2004 and 1. 12. 2004 providing for ceiling rates payabl e by
"cabl e subscribers" to "cabl e operators” apply to individua
menbers of Appellants who use it for commercial purpose and are
transmtting the sanme to the custoners.
(iii) The i ndi vi dual nenbers of Appellants being not governed by the
Tariff Orders dated 7.03.2006 and 24.03.2006 and in any event the
validity thereof having not been challenged by them all these
appeal s have now, therefore, becone academ c.
(iv) In any event, in terms of the Tariff Order dated 15.01. 2004,
Appel | ants were bound to pay the rates as were prevailing on
26.12. 2003 and changed fromtine to tine.

(v) Five-Star hotels are not 'subscribers” within the nmeaning of the
provi sions of the said Tariff Orders.
(vi) Cabl e operators having not ‘been authorised to give connection to

the conmmercial establishnents, the inmpugned judgnent cannot be

faulted with.

(vii) In any event, broadcasters having appointed their own authorised
suppliers, the hotel associations were bound to take connection

only fromthem

(viii) As despite a direction issued by TDSAT to the appellants directing
themto disclose the nanmes of the cable operators, they having

failed to do so, are not entitled to any equitable relief.

Two questions of sem nal inportance arise for consideration in these
appeal s, viz.:
(i) Whet her the menmbers of Appellants \026 Associ ations are consuners
and, thus, were entitled to invoke the jurisdiction of TDSAT in
terns of Section 14 of TRAI Act?
(ii) Whet her the Tariff Oders issued by TRAI on 15.01.2004 and
1.10. 2004 are inapplicable to nmenbers of Appellants \026
Associ ations, i.e., hotels on the ground that those are conmercia
establ i shnent s?

TDSAT in its inpugned judgnment opined that hotels are not
consunmers or subscribers. It, however, observed that the nenbers of the
hotel s associ ations are de facto MSGs but being not registered do not enjoy
the | egal status thereof.

We may, before enbarking upon the | egal issues, notice the findings
of TDSAT which are as under:

(i) The nmenbers of Appellants \026 Associations are not subscribers as
contenpl at ed under the 1995 Act.
(ii) Each room of the hotels/ restaurants can be called as a subscriber

(iii) The managenment of the hotels cannot be termed as subscri bers.
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Simlarly, various restaurants using cable television cannot be

treated as subscri bers.

(iv) In view of the definition of "consumer" contained in Consumer
Protection Act, 1986 (for short "the 1986 Act"), the users for
conmer ci al purposes havi ng been excl uded, nenbers of

Appel | ants \ 026 Associ ations being not users of the signals received

by them cannot be treated as either subscribers or consuners for

the purpose of relief sought for in the petition

(v) Menbers of Appellants \026 Associations being not subscribers or
consuners, the Tariff Orders woul d not be applicable.

Section 11 of TRAI' Act provides for the functions of TRAI. C ause
(a) of Sub-section (1) of Section 11 of TRAI Act enpowers TRAI to make
recomendati ons either suo notu or on the request fromthe licensor, on the
matters enunerated therein. Clause (b) thereof enpowers it inter alia to fix
the ternms and conditions of inter-connectivity between the service providers.

Sub-section(2) of Section 11 of TRAI Act contains a non-obstante
cl ause prioviding that TRAI may frane fromtime to tinme by order (s)
notified in the official gazette the rates at which the tel ecommuni cation
services within India and outside India shall be provided under the said Act
including the rates at whi ch nmessages shall be transnmitted to any country
outside India. Proviso appended to Sub-section (2) thereof enpowers TRA
to notify different rates for different persons or class of persons for simlar
tel ecomuni cati on services and where different rates are fixed as aforesaid
TRAI shall record the reasons therefor.

Section 14 of TRAI Act provides for establishment of Appellate
Tri bunal known as TDSAT. In terns of Section 14(a)(iii) inter alia it is
entitled to adjudicate any dispute between a service provider and/ or
consunmer. TRAI Act, in ternms of the proviso appended to Section 14,
excludes the applicability of the said clause in respect of matters relating to
the compl ai nt of an individual consuner maintainabl e before a Consumer
Di sputes Redressal Forum or a Consuner Di sputes Redressal Conm ssion
or the National Consunmer Redressal Conm ssion established under Section
9 of the 1986 Act. Cause (b) of ‘Section 14 enpowers TDSAT to hear and
di spose of an appeal against any direction, decision or order of TRAl under
the TRAlI Act.

TDSAT, therefore, exercises two different jurisdictions, viz., one,
original and another, appellate. Exercise of its original jurisdiction is an
adj udi catory function whereas its appellate function i's to hear appeal (s)
agai nst an order of TRAI which may or nay not essentially be an
adj udi catory one.

We have noticed hereinbefore that the menbers of Associations take
TV signals either from Respondents \026 Broadcasters under their respective
contracts or agreements or through cable operators. Whereas in the forner
case, there exists a privity of contract between the broadcasters and the
owners of the hotels, the owners of the hotels adnittedly would not cone
within the purview of definition of MSOs. The owners of the hotels take TV
signals for their customers/ guests. Wile doing so, they inter alia provide
services to their customers. An owner of a hotel provides various anenities
to its custoners such as beds, neals, fans, television, etc. Mking a
provi sion for extending such facilities or anenities to the boarders woul d not
constitute a sale by an owner to a guest. The owners of the hotels take TV
signals fromthe broadcasters in the same manner as they take supply of
el ectrical energy fromthe licensees. A guest may use an electrica
appl i ance. The same would not constitute the sale of electricity by the hote
to him For the said purpose, the 'consuner’ and 'subscriber’ would
continue to be the hotel and its nanagenent. Simlarly, if a television set is
provided in all the roons, as part of the services rendered by the
managenent by way of an amenity, wherefor the guests are not charged
separately, the same would not convert the guests staying in a hotel into
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consuners or subscribers. They do not have any privity of contract with
broadcasters or cable operators. The identity of the guests is not known to
the broadcasters or cable operators. A guest may not watch TV or in fact the
room nmay remai n unoccupi ed but the anopunt under the contract by the

owners of the hotels whether with the broadcasters or cable operators

remai ns unchanged. We, therefore, are of the opinion that the menbers of

the appellants’ associations are consumers.

The question in regard to supply of food to a guest by the owner of a
hot el whether constitutes a sale or not came up for consideration before this
Court in The State of Punjab v. Ms. Associated Hotels of India Ltd. [(1972)
1 SCC 472] wherein it was hel d:

"What precisely then is the nature of the
transaction and the intention of the parties where a
hotelier receives a guest in his hotel? Is there in
that transaction an intention to sell himfood
contained in the neals served to himduring his

stay in the hotel? It stands to reason that during
such stay a well equi pped hotel would have to
furni sh a nunmber of anenities to render the
custoner’'s stay confortable. I'n the supply of such
amenities do the hotelier and his customer enter
into several contracts every tine an anmenity is
furni shed? When a traveller, by plane or by steam
shi p, purchases his passage-ticket, the transaction
is one for his passage fromone placeto another. If,
in the course of carrying out that transaction, the
traveller is supplied with drinks or neals or
cigarettes, no one would think that the transaction
i nvol ves separate sal es each tine any of those
things is supplied. The transaction is essentially
one of carrying the passenger to his destination and
if in performance of the contract of carriage
sonething is supplied to him such supply is only
incidental to that services, not changing either the
pattern or the nature of the contract. Simlarly,
when clothes are given for washing to a | aundery,
there is a transaction which essentially involves
work or service, and if the launderyman stitches a
button to a garnent which has fallen off, there is
no sale of the button or the thread. A nunber of
such cases involving incidental uses of materials
can be cited, none of which can be said to involve

a sale as part of the main transaction."

Supply of food to non-resident was held not to be a sale in Northren
India Caterers (India) Ltd. v. Lt. Governor of Delhi [(1978) 4 SCC 36]. @ An
endeavour was made to get the said decision reviewed but this Court in Ms.
Northern India Caterers (India) Ltd. v. Lt. Governor of Delhi [(1980) 2 SCC
167] rejected the said contention

It is one thing to say that TDSAT shall not exercise its origina
jurisdiction in respect of a matter covered by the 1986 Act but it is another
thing to say that the nmenbers of the Associations are not consuners at all
Provi sions of the 1986 Act have been referred to for excluding the
application under C ause (a) of Section 14 of TRAI Act. Wile the
jurisdiction is sought to be taken away, a strict construction thereof is
essential. What is excluded is a conplaint of an individual consunmer and
not a group of consuners. Thus, indisputably, TDSAT would be entitled to
entertain a conplaint by a group of consuners agai nst a service provider

It is, therefore, idle to contend that the definition of 'consuner’ as
contained in Section 2(1)(d) of the 1986 Act would be attracted in a case of
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this nature. W are unable to accept the subm ssion of M. Ashok Desai, that
as in terns of Section 2(1)(d) of the 1986 Act 'consuner’ does not include a
person who obtai ns goods or services for any conmercial purpose, the hotels
woul d not come within the definition of 'consumer’. The said subm ssion of
M. Desai, in our opinion, is wholly msconceived. Reliance has been

pl aced on Morgan Stanley Miutual Fund v. Kartick Das [(1994) 4 SCC 225]
wherein it was opined that the neaning of the word 'consurmer’ was broadly
stated in the above definition so as to include anyone who consunmes goods

or services at the end of the chain of production. The said decision has no
application.

" Consumer’ has been defined in the notification dated 31.12.2004. It
did not nmake any distinction between an ordi nary cabl e consunmer and a
conmerci al cable consuner. TRAl itself said so in its consultation paper
stating:

"I'n the Reconmendati ons on Broadcasting and

Di stribution of TV channels the Authority had al so
i ndi cated that the ceiling shall be reviewed
periodically to make adjustnent for inflation. It
was al so stated that the price regulation is only
i ntended to be tenporary and as soon as there is
evi dence that effective competition exists in a
particul ar area price regulation will be wthdrawn.
The Tariff Order did not define the word "cable
subscri bers" and no distinction was expressly
provi ded between ordi nary cabl e consumer and-a
commer ci al cabl e consuner."

A ' consuner’ furthernore has been defined.in the Register of
I nt erconnect Agreenents (Broadcasting and Cabl e Servi ces) Regul ation
2004 issued by TRAI on 31.12.2004. Such regulations having been nade in
terms of Section 36 of TRAI Act, the term’'consumer’ defined therein to
mean any person who is a subscriber of any broadcasting service in the
country would, in our opinion, would prevail over the definition of a
"consumer’ under the 1986 Act.

Qur attention, however, was drawn to Explanatory Menorandum
appended to the Tariff Oder of 1.10.2004. Only a recommendation was
made therein that it was not possible to have unifornmity of rates for
subscribers but it is not in dispute that comercial consuners have not been
taken out of the purview of TRAI Act. It nay be that in several other sectors
as, for exanple, electricity or water, different tariffs exist for donestic
consumers or conmercial consunmers but it is beyond any cavil that the tariff
of the said essential commodities are fixed under statutes. So |ong, TRA
does not itself make any distinction between consumers and consumers and
does not fix different tariffs, the question that a category of users being
conmer ci al users/ subscribers being identified so as to exclude the
applicability of TRAI Act does not and cannot arise.” The Tariff O ders of
2004 did not define the words "cabl e subscribers" and, thus, no distinction
was expressly provided between ordinary cabl e consunmer and comrerci a
cabl e consurmer.

It is one thing to say that TRAI recogni ses the need for making such a
di stinction probably pursuant to or in furtherance of the observations made
by TDSAT but therefor a final decision is yet to be taken. The notification
dated 7.03.2006 has been issued as an interimneasure. By reason of the
said notification, broadcasters have been injuncted fromincreasing the rates.
So long a final determnation in the matter does not take place, not only the
menbers of Appellants \026 Associations but also a vast nunber of simlar
conmer ci al subscribers would renain protected.

It is not disputed that the nature of supply of TV signals is not distinct
and different. |t is sanme both for donestic consumers and commerci a
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consuners.

It is one thing to say that TV signals are being used for conmercia
purpose but it is a question which TRAI has to address itself independently
and in exercise of its power under Section 11(2) of TRAI Act. The sane
havi ng not been done till date, in our opinion, it cannot be contended that a
comerci al consumer is not a consumer.

' Subscri ber’ has been defined in Section 2(i) of the 1995 Act to nean
a person who receives the signals of cable television network at a pl ace
indicated by himto the cable operator, w thout further transmtting to any
ot her persons.

The nenbers of Appellants \026 Associations stricto sensu do not
retransmt the signals to any other person. It nerely nakes the services
available to its own guests, which in other words, would nean to itself. If
the anenities provided for by the nanagenent as a subscriber under TRA
Act is inseparable fromthe other amenities provided to a boarder of a hotel,
it remains a subscriber by reason of making the services available in each of
the roonms of the hotel. It i's not transmtting the signals of cable television
network to any other persons. TRAl Act and various orders nmade
thereunder are required to be read conjointly with a view to give harnoni ous
and purposive construction thereto.

An attenpt has been nade by M. Desai to contend that the 1986 Act
is a cognate legislation. Section 2(2) of TRAI Act provides that words and
expression used and not defined in the said Act but defined in Indian
Tel egraph Act, 1885 or the Indian Wrel ess Telegraphy Act, 1933 shall have
t he neani ngs respectively assigned to themin those Acts. Thus, neaning of
only such words which are not defined under TRAI Act but defined under
those Acts could be taken into consideration. It .is furthernore well known
that the definition of a termin one statute cannot be used as a guide for
construction of a sane termin another statute particularly in a case where
statutes have been enacted for different purposes.

In Hari Khenu Gawal i v. Deputy Comm ssioner of Police, Bonbay
and anot her [AIR 1956 SC 559], a Constitution Bench of this Court stated:

"\ 0051t has been repeatedly said by this Court that it
is not safe to pronounce on the provisions of one

Act with reference to decisions dealing with other
Acts which may not be in pari materia."”

In Ms. MSCO. Pvt. Ltd. v. Union of India and hers [(1985) 1 SCC
51], this Court held:

"4. The expression 'industry’ has many meani ngs.

It means 'skill’, "ingenuity', 'dexterity', 'diligence’
"systematic work or |abour’, 'habitual enploynment
in the productive arts’, 'nanufacturing

establ i shnent’ ect. But while construing a word

whi ch occurs in a statute or a statutory instrunent
in the absence of any definition in that very
docunent it nust be given the same nmeani ng

which it receives in ordinary parlance or

understood in the sense in which people

conversant with the subject natter of the statute or
statutory instrument understand it. It is hazardous
to interpret a word in accordance with its definition
in another statute or statutory instrunment and nore
so when such statute or statutory instrunent is not
dealing with any cognate subject...”

In Maheshwari Fish Seed Farmv. T.N. Electricity Board and Anot her
[ (2004) 4 SCC 705], this Court in regard to different neani ngs of
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"agriculture’ as noticed in different decisions held:

"9\ 005A reading of the judgnment shows a research

by | ooking into several authorities, meaning
assigned by dictionaries and finding out how the
termis understood in conmon parlance. The Court
held that the term agriculture’ has been defined in
various dictionaries both in the narrow sense and
in the wider sense. In the narrow sense agriculture
is the cultivation of the field. In the wi der sense it
conprises of all activities in relation to the |and
i ncluding horticulture, forestry, breeding and
rearing of livestock, dairying, butter and cheese-
nmaki ng, husbandry etc. \Wether the narrower or

the wi der sense of the term™agriculture’ should be
adopted in a particular case depends not only upon
the provisions of the various statutes in which the
same occurs but al so upon the facts and

ci rcunst ances of each case. The definition of the
termin one statute does not afford . a guide to the
construction of the sane termin another statute
and the sense in which the term has been

understood in the several statutes does not
necessarily throw any light on the manner in which
the term shoul d be understood generally."

In Tata Consultancy Services v. State of A P. [(2005) 1 SCC 308], this
Court hel d:
"40. Copyright Act and the Sales Tax Act are al so
not statutes in pari materia and as such the
definition contained inthe fornmer shoul d not be
applied in the latter. [See Jagatram Ahuja v.
Commr. of G ft-tax, Hyderabad].
41. I n absence of incorporation or reference, it is
trite that it is not perm ssibleto interpret a word in
accordance with its definition in other statute and
nore so when the sane is not dealing with any
cognat e subj ect\ 005"

Rel i ance has been pl aced upon a decision of this Court in Deputy
Chief Controller of Inmports and Exports, New Del hi-v. K T. Kosal ram and
O hers [(1970) 3 SCC 82] wherein the provisions of the I'ndian Tariff Act,
1934 were called in aid to interpret inport |licence granted under the Inports
and Exports Control Act, 1947 on the premise that both relates to the |arger

i mport scheme of the Governnment of India. |In that case, the Centra
CGovernment made I nports Control Order under the Inports and Exports
Control Act. ItemNo. 67(1) in Schedule I, Part V contained a very |arge

nunber of various conponents of a printing press corresponding to Item No.
72(2) of the Indian Tariff Act which consolidates the law relating to custons
duties. This Court opined that although dictionary neanings are hel pful in
under st andi ng the general sense of the word but it <cannot control a situation
where the scheme of the statutes or the instrument considered as a whol e
clearly conveys a sonewhat different shade of neaning. In that fact
situation, it was opined:

"\005It is not always a safe way to construe a statute
or a contract by dividing it by a process of

et ynol ogi cal di ssection and after separating words
fromtheir context to give each word sone

particul ar definition given by |exicographers and

then to reconstruct the instrunment upon the basis of
those definitions. Wat particular neaning should

be attached to words and phrases in a given

instrument is usually to be gathered fromthe

context, the nature of the subject matter, the
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purpose or the intention of the author and the
effect of giving to themone or the other
perm ssi bl e meani ng on the object to be achieved.
Wrds are after all used nmerely as a vehicle to
convey the idea of the speaker or the witer and the
words have naturally, therefore, to be so construed
as to fit in with the idea which energes on a

consi deration of the entire context. Each word is
but a synbol which may stand for one or a nunber

of obj ect s\ 005"

In Shree Meenakshi MIIls Ltd. v. Union of India [(1974) 1 SCC 468],
the Cotton Textiles Cess Act, 1948 and the Cotton Textiles Conpanies
(Managenent of Undertaki ngs and Liquidation or Reconstruction) Act, 1967
were held to be cognate | egislations.

TRAI Act and the 1986 Act are not in pari nmateria. They have been
enacted for different purposes and in that view of the matter even Sirsilk
Ltd. v. Textiles Committee and OGthers [1989 Supp (1) SCC 168] woul d have
no application in the instant case.

Strong reliance has been placed on sonme purported agreements
entered into by and between the broadcasters and the cable operators to
contend that cable operators were authorised only to supply signals to
private residential households or private residential multi-unit dwellings and
not to comercial users. TDSAT has not ‘gone into that aspect of the matter.
It is seriously disputed that such agreenents exist. |n any event such a
guesti on cannot be gone into by us as cable operators are not parties in these
appeal s.

We, therefore, are of the opinion that it would not be correct to
contend that the comercial cabl e subscribers would be outside the purview
of regulatory jurisdiction of TRAI. If such a contention is accepted, the
purport and object for which the TRAI Act was enacted woul d be def eat ed.
TDSAT, with great respect, therefore, was not correct in opining that the
regul ators shoul d al so consi der whether it is necessary or not to fix the tariff
for commercial purposes in order to bring greater degree of clarity and to
avoid any conflicts and disputes arising in this regard.

Wil e exercising its original jurisdiction, again with respect, TDSAT
shoul d not have nade such observations. This Court in K _Kankarathnamma
and O hers v. State of Andhra Pradesh [(1964) 6 SCR 294 at 298], held:

"\ 005wherever jurisdictionis given by a statute and
such jurisdiction is only give upon certain
specified terms contained therein, it is a universa
principle that those ternms should al so be conplied
with, in order to create and raise the jurisdiction,
and if they are not conplied with the jurisdiction
does not arise..."

It is also well settled that when a power is required to be exercised in
a particular manner, the same has to be exercised in that manner or not at all
TDSAT havi ng not exercised its appellate jurisdiction, in_our opinion
neither coul d have issued any direction nor TRAl coul d abide thereby. [See
Mohi nder Singh GIl & Anr. v. The Chief Election Comm ssioner, New
Del hi & Ors., AIR 1978 SC 851, Conmi ssioner of Police v. Gordhandas
Bhanji, AR 1952 SC 16, Hi ndustan Petrol eum Corpn. Ltd. v. Darius Shapur
Chenai, (2005) 7 SCC 627 and R'S. Garg v. State of U P. and Ot hers, 2006
(7) SCALE 405]

We are, however, sure that TRAI while exercising its jurisdiction
under Sub-section (2) of Section 11 of TRAI Act shall proceed to exercise
its jurisdiction without in any way being influenced by the said observati ons.
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It nust apply its mnd i ndependently.

It may be true that TRAl in its Tariff Order dated 7.3.2006 sought to
define ordinary cable subscribers and cabl e subscribers separately but the
same is yet to be adopted finally. It is not conclusive. It nust while laying
down new tariff take into consideration all the pros and cons of the matter. It
nmust apply its mnd afresh as regards not only the justifiability thereof but
al so the workability thereof.

TRAI exercises a broad jurisdiction. Its jurisdictionis not only to fix
tariff but also laying down ternms and conditions for providing services.
Prima facie, it can fix nornms and the node and manner in which a consuner
woul d get the services.

The role of a regulator may be varied. A regulation nmay provide for
cost, supply of service on-non-discrimnatory basis, the node and manner of
supply making provisions for fair conpetition providing for |abel playing
field, protection of consumers interest, prevention of nmonopoly. The
services to be provided for through the cable operators are al so recogni sed.
Wi | e maki ng the regul ati ons, several factors are, thus required to be taken
into account. ~The interest of one of the players in the field would not be of
taken into consideration throwing the interest of others to the w nd.

We may notice that the Tariff Oder of 2004 which cane into force
from 15. 01. 2004 whereby the price preval ent as on 26.12.2003 was to be the
ceiling in respect of charges payable by :

(a) Cabl e subscribers to cable operator;

(b) Cabl e operators to Miulti Service Operators/ Broadcasters
(including their authorized distribution agencies); and

(c) Mul ti Service Operators to Broadcasters (including their

aut hori zed di stribution agencies).

Wher eas nenmbers of Hotel & Restaurant Associati on woul d be
protected thereby, the Tariff Order dated 7.03.2006 protects all as in terms
t hereof Sub-clause (f) of C ause 2 of the Tel ecormuni cati on (Broadcasting
and Cabl e) Services (Second) Tariff Oder, 2004 was substituted by the
fol | owi ng:

"(i) for all others except commercial cable
subscribers, the rates (excluding taxes) payable by
one party to the other by virtue of the witten/ora
agreement preval ent on 26th Decenber 2003. The
principle applicable in the witten/oral agreenent
preval ent on 26th Decenber 2003, shoul d be

applied for determ ning the scope of the term
"rates"

(ii) for comercial cable subscribers, the rates
(excl uding taxes) payable by one party to the other
by virtue of the witten/oral agreenent preval ent
on 1st March 2006. The principle applicable in the
witten/oral agreenent preval ent onlst Mrch

2006, should be applied for determi ning the scope
of the term"rates""

Thus, it covers both the situations.

It is now also not in dispute, as would appear fromthe Explanatory
Menor andum i ssued by TRAI, that the interimprotection has been extended
al so to comrercial consuners.

A contention has been raised that the freeze/ ceiling order did not
apply to the new channels or in a case the free channels are converted into
pay channels. However, TDSAT did not go into the said question

Havi ng regard to the order proposed to be passed, we do not intend to
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al so determ ne the said question for the first tine. W nay notice that,
except a few, the menbers of Hotel Associations have entered into contract
directly with the broadcasters. M. Venugopal agrees that all those owners
of the hotel who had set up Head End shall continue to pay the anopunt

whi ch was payable as on 1.10.2004. |If there are arrears, the same nust be
cleared within eight weeks fromdate. So far as those who are taking signals
through cabl e operators, keeping in viewthe fact that there are certain

di sputed questions of fact and furthernore in view of the fact that they have
not disclosed the nane of the cable operators except 314 hotels and sone
restaurants, they nmay furnish the conplete list.

We, therefore, direct those nenbers who are taking signals through
cabl e operators to disclose the details as directed by TDSAT within three
weeks fromdate. Cable operators, if TDSAT so directs, may be inpl eaded
as parties and/ or sonme-of themin representative capacities. The nmatter in
relation to those who are taking supply through the cable operators is being
remtted to TDSAT. ~ It would be open to the parties to adduce additiona
evidences. Until an appropriate order is passed by TDSAT, by way of an
i nteri mneasure, the nenbers of Appellants \026 Hotel & Restuarant
Associ ati'on-and those nmenbers of Hotel Association who are taking supply
t hrough cabl e operators shall pay in'terns of the Order dated 7.03.2006 but
the sane shall be subject to the ultinmate order that may be passed by
TDSAT. Al other informations, if any, as directed by TDSAT, shall be
f ur ni shed.

On 19th Cctober, 2006, we have passed the follow ng order

"It appears that by our order dated 28.4.2006, a
Bench of this Court directed that status-quo, as it
exi sted on that date, shall be nmaintained. It is
stated at the Bar that pursuant to and in furtherance
of the said order the TRAI has not been - carrying

out the processes for framing the tariff in terns of
Section 11 of the Tel ecom Regul atory Authority of

I ndia Act.

Before us M. Sanjay Kapur, |earned
counsel appearing for TRAI submtted that TRA
has al ready issued consultation papers and
processes for framing a tariff is lLikely to be over
wi thin one nonth from date.

We in nodification of our said order dated
28.4.2006 direct the TRAl to carry out the
processes for framng the tariff. Wile doing so, it
nmust exercise its jurisdiction under Section 11 of
the Act independently and not relying on or-on the
basi s of any observation made by the TDSAT to
this effect. It goes without saying that all the
procedures required for framng the said tariff shal
be conplied with.

It has been brought to our notice that even.in
the consul tation paper sone references have been
made to the recomrendati ons nade by the
TDSAT. In view of our directions issued
herei nbefore a fresh consultation paper need not be
i ssued. W, however, make it clear that in fram ng
the actual tariff the provisions of Section 11 of the
Act shall be conplied with and all procedures laid
down in relation thereto shall be followed.

We al so furthernore direct that by reason of
the order of grant of status-quo, we have not stayed
the crimnal proceedings."

We reiterate the sane.
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In the event TRAI franes tariffs, the nenbers of Appellants \026
Associ ations would be entitled to prefer appeals there against. Al
contentions in that behalf are left open. The appeals are allowed with the
af orenmenti oned observations and directions. No costs.




