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ACT:

Mlitary Engineer Service Cass | (Recruitnment, Pronotion
and Seniority Rules) 1951, Rule 3--Recruitment by interview
whet her recruitnent by conpetition within meaning of @ rule
Quotas for pronmotion and confirmation of direct recruits and
pronot ees--Direct recruits recruited whether could be
confirmed in permanent posts earlier than pronotees who had
been pronoted to Class | before their recruitnent.

HEADNOTE:

The two appellants were pronoted in the years 1958 and 1959
respectively to the Mlitary Engi neer Service Cass 1. Sone
of the respondents were appointed to the said class
Service after they had appeared at t he competitive
exam nati on while the rest were appointed | by direct
recruitment after having been interviewed by  the  Union
Public Service Comi ssion. Al  the respondents wer e
appointed to the service in the years 1962, 1963 and 1964.
The respondents were confirmed in their posts before the
appel l ants. The appellants filed wit petitions in the H gh
Court which were dism ssed. |In appeal before this Court the
appel l ants contended (i) that the respondents who were
directly appointed to class | service by inter-view were not

within the purview of recruitment to Class | service by
conpetitive exam nation under the MIlitary Engi neer Service
Cass | (Recruitnent Pronotion and Seniority) "Rules; (ii)
that the respondents were recruited to Class | Service by

inter-view and conpetitive exam nation after the appellant
had been prompted to Class | service and were therefore not
to be confirmed in permanent posts before the appellants.

HELD : (i) The appointnments to Class | Service by interview
were made by the Governnent in consultation with the Union
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Public Service Conmi ssion. The selection was nmade by the
Uni on Public Service Conmi ssion. The appoi nt nent by

conpetitive examination proved fruitless. The country was
in a state of emergency. The appointment and sel ection by
interview was the only course possible. It could not be
said that all appointments should have been nade by
pronotion; that would not he in the interest of the service.
The Service Rules were administrative in character. The
Government relaxed the rules. The anmendnents of the rules
in 1967 recognised the reality of the situation of appoint-
nment by interview That is why the 1967 amendnent
recogni sed that 50% of "the direct recruit- by conpetitive
ad hoc appointnments were to be reserved for graduate ceneers
who were conmssioned in the Arned Forces on a tenporary
basis Utimtely, when'the rules were anended in 1969 and
the rules becane statutory in character, not only the
recruitment by interview but also the relaxation of rules
was regularised: The result is that the respondents who
were appointed by interview fell within the Class | direct
recruits. [901 F-902 Al

(ii) The appellants shoul d have no grievance with regard to

confirmation. Depart mental pronotees had been confirned
agai nst permanent posts wthin their quota in order of
seniority. The departnental pronotees who had been

confirmed up to the year 1970 had been pronoted to

899

class | Service before the appellants. ~On the other hand
direct recruits consisting of those recruited by conpetitive
exam nation as well as by inter-view had been confirmed
agai nst permanent vacancies wi-thin their quota. As a matter
of fact between the years 1959 and 1963 incl usive the quota
fixed for departnental pronotees was increased from 10 to
50% and thereby confirmati on of departnental pronotees and
direct recruits was equally bal anced. [ 905 D F]

Accordingly, the appeal nust fail

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION: Civil ‘Appeal No. 1499 of 1971
Appeal fromthe judgnment and order dated August 23, 1971 of
the Del hi High Court in Cvil Wit Petition No. 517 of 1971
M C. Chagla and R Gopal akri shnan, for the appellants.
Jagadi sh  Swarup, Solicitor-General of India, G L.~ Sanghi
B. D. Sharma and S. P. Nayar, for respondents Nos. 1 and
2.

A. K Sen and H K. Puri, for respondents Nos. 15, 39 to 48,
51, 103 and 123.

J. D. Jain, for respondent No. 55.

The Judgrment of the Court was delivered by

Ray, J. This in an appeal by certificate fromthe *_judgnent
dated 23 August, 1971 of the Hi gh Court of Del hi dism ssing
the wit petitions of the appellants.

The two appellants were pronoted in the years 1958 and . 1959
respectively to the Mlitary Engineer Service d ass
(hereinafter referred to as the Cass | Service). The
appellant No. 1 joined the MIlitary Engi neer Service as a
temporary overseer on 1 May, 1942. He was pronoted to the
grade of Superintendent Grade | on 1 May, 1949. In the
month of April, 1957 he was selected to be pronbted to the
grade of tenporary Assistant Executive Engineer in Cass |
Service and he was pronoted in fact in the nmonth of April
1958.

Respondents Nos. 4 to 21, 107 to 122 and 124 to 126 were
appointed to the said Cass | Service after they had
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appeared at conpetitive examnation while the rest were
appoi nt ed by direct recruitnent after havi ng been
interviewed by the Union Public Service Commission. All the
respondents were appointed to the said Class | Service in
the years 1962, 1963 and 1964.

The appel l ants contended first that the respondents who were
directly appointed to Cass | Service by interview were not

within the purview of recruitnment to Cdass | Service by
conpetitive exam nation. The MIlitary Engineer Service
Class | (Recruitnment,
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Promotion and Seniority) Rules which came into force on 1
April, 1951 speak in rule 3 of recruitnent to the dass |

Service (,a) by conpetitive exam nation in accordance wth
Part 11 of the Rules and (b) by pronotion in accordance with
part 111 of the Rules The appellants contended t hat
appointnent to Class | Service by interview was not one of
the nethods recruitnent contenplated in the Rules, and,
therefore, the respondents who were appointed by interview
could not be said to be validly appointed in accordance with
t he Rul es.

The second contention of the appellants was that the respon-
dents were recruited to Class | Service by interview and
conpetitive exam nation after the appellant had been
prombted to Cass | Service and were therefore not to be
confirmed in permanent posts before the appellants.

Class | Rules nention recruitnment by conpetitive exam nation
and by pronmotion. 'In 1961 on the results of the conpetitive
exam nati on no candi dates were avail-able for allotnent to
Class | Service against temporary posts. 1n1962 there was
a state of enmergency. Engineers were i mediately  required
to fill the tenmporary posts in Cass | Service. To neet the
emergency the Union Governnent in consultation with the
Uni on Public Servi ce Conmission decided to recruit
candi dates by advertisenent and selection by the 'Union
Public Service Conm ssion. The Governnent with the aid of
sel ection and interview by ‘the Union Public Service
Conmission directly recruited sone respondents to” Cass |
Service in the years 1962, 1963 and 1964. The ~ candi dat es
were sel ected after viva-voce exam nation

It, therefore, follows that the nethod of recruitment by
interview was adopted to neet the energency specially when
the node of appointnment by conpetitive examuation failed:
The candi dates who were sel ected were put through a period
of probation of 2 years. Only on a satisfactory  conpletion
of probation the candidates were allowed to continue in
service. On completion of 3 years continued service in the
grade and after qualifying the necessary departnental _test
the respective officers were decl ared quasi permanent in the
grade in terns of Central Civil Service (Tenporary Service)
Rul es.

During the years 1962, 1963 and 1964 particularly and ' unti
the year 1969 the Class | Service Rules were not statutory
in character. The Union Government relaxed the Rules  both
in regard to recruitment by interviewand in regard to the
quotas fixed by the Rules for direct recruitnent and
recruitnment by pronotion to Cass | Service.

In the year 1967 rule 20 of Part Il of Class | Service Rules
was anended by introduction of sub-rules (h), (i), (i) and
(k).
901

Rule 20 referred to the period of probation in the case of
recruitnment by conpetitive examnation: Sub-rule (i) stated
that "50 per cent of the pernanent vacancies to be filled
through the conpetitive ad hoc recruitment conducted by the
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Conmi ssion after 17 May, 1963, shall be reserved for
graduat es engi neers who are conm ssioned in the Arnmed Forces
on a tenporary basis during the present energency and |ater
rel eased," subject to certain conditions enunerated therein
Rul e 24 was al so introduced by way of anmendment in the vyear
1967. Rul e 24 occurs in Part IV of the Rules. It may be
stated here that Part 11 of the Rules deals with recruitnent
to Class | Service by conpetitive exam nation, Part H with
recruitment to Cass | Service by pronotion and Part 1V
deals with miscellaneous Rules. Rule 24 stated that where
the Central CGovernment was of opinion that it was necessary
or expedient so to do, it mght by order, for reasons to be
recorded by it in witing and after consultation with the
Union Public Service Commission relax all or any of the
rules with respect to any class or category of persons or
post s.

In 1969 the Cass |I' Service Rules were anended. The i npor-
tant amendnents were rule 4 and substitution of rule 21 in
pl ace of rules 21, 22 and 23. Rule 4 dealt with the quotas
fixed for ~direct recruitnment and pronmotion to dass
Service. ~The substituted rule 21 stated that appoi ntnent by
pronmoti on was to be made by sel ection and pronmoti on was hot
to be as a matter of right. The real inportance of the
amendments of the rules-in the year 1969 lies in the fact
that the anendnments were nmade by the President in exercise
of the powers conferred by the provisoto Article 309 of
the Constitution. As a result of the 1969 anmendnent it
follows that the entire body of rules of Class | Service
became statutory rules by incorporation.

The appointnments to Cass | Service by interviewwere nade
by the Governnent in consultation with the Union Public
Service Comi ssion. The sel ection was nmade by the Union
Public Service Commission. The appointnents by conpetitive
exam nation proved fruitless. The country was in a state of
emer gency. Appoi ntment and selection by interview was the
only course possible. It couldnot be said that al
appoi nt nents shoul d have been nade by pronotion. That would
be not in the interest of the Service. The Service  Rules
were administrative in character.  The Governnment relaxed
the rules. The anmendnments of the rules in 1967 recognised
the reality of the situation of appointment by -interview
That is why the 1967 amendnent recogni sed that 50 per cent
of "the direct recruits by conpetitive/ad hoc appointnent
were to be reserved for graduate engineers who wer e
comm ssioned in the Arned Forces on a temporary basis.”

902

on a tenporary basis." Utimtely, when the rules were,
amended in 1969 and the rul es became statutory in character
not only the recruitment by interview but @ also the
rel axation of rules was regularised. The result is that the
respondent who were appointed by interview fell within the
class of direct recruits.

The only other contention on behalf of the appellants was
that they were pronoted to Class | Service in the years 1958
and 1959 respectively and were thus senior to t he
respondents who were recruited to the Service subsequently,
and, therefore, the appellants should be confirmed in d ass
| Service in priority to the respondents. The pronpotion of
the appellants was to tenmporary posts in Class | Service.
The appellants were to be confirned in permanent posts. The
respondents who were appointed by conpetitive exani nation
and by interview were also appointed to tenporary posts.
They were also to be confirmed in pernmanent posts after
havi ng served the period of probation in accordance with the
rules. The recruitment to Class | Service during the years
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1951 to 1958 was on the quotas fixed by rule 4 of the d ass
I Rules on the ratio of 10 per <cent for departnenta

promoti on and 90 per cent for direct recruitnment. Though
rule 4 fixed the quotas on the ratio of 10 per cent for
depart ment al pronoti on and 90 per cent f or direct

recruitnment the Union Government in consultation with the
Union Public Service Commission relaxed the rules and
revised as an interimneasure the existing quota of 10 per
cent of departnental candidates for pronotion to 50 per cent
in the years 1959 to 1963 inclusive. From 1964 to 1968 the
gquota fixed by rule 4 was followed again. Finally, in 1969
the rules were anended and the quota for departmenta
pronotion was 25 per cent and for direct recruitnent at 75
per cent.

In this background the recruitment agai nst tenporary posts
between the years 1951 and 1971 was indicated by a chart
prepared by the Governnment and accepted to be correct. The
recrui tment against tenporary posts indicated the follow ng
features Between 1951 and 1956 the total recruitnent against
temporary posts was 84 whereof 75 were allocated for direct
recruits and 9 for departnental pronotees. But in fact the
recruitment by interviewwas for 29 and by departnmental
exam nati on. Duri ng the years 1957 and 1963 the number of
vacancies for recruitnent to tenporary posts was 675 wher eof
339 were allocated for direct recruits and 336 for
depart ment al pr onot ees. Only 20 were recruited by
conpetitive examnation and 171 by -interview and the
remai ni ng 484 were instances of departnmental pronotion. Be-
tween the years 1964 and 1968 the total recruitnment was 264
whereof 238 were allocated for direct recruits and 26 for

departnental pronotees. Infact, recruitnent was of 139
per sons by

903

conpetitive examination and of 98 by interview and ' 27 'by
departmental pronotion. Between the years 1969 and 1971

there were 45 vacancies to tenmporary posts whereof 33 were
allocated for direct recruits ‘and 12 for departnenta

pronotees. | were recruited by conpetitive exani nation and
34 were pronoted departnentally. The recruitnment against
temporary posts during the years 1951 and 1971 shows that
during the relevant years 1959 to 1963 the Union -Covernment
rel axed the quota and increased the quota of 10 per cent” to
50 per cent for departnmental pronotion. At cannot therefore
be said that any injustice was done to the departnenta

pronmot ees or that any advantage was gai ned by the persons
who were recruited by interview It is because  of the
conditions of energency that the quota for filling the
tenmporary posts was half for departmental pronotees and half
for direct recruitnment.

The confirmation against pernmanent posts was also in
according ance with the quotas fixed by rule 4 for the years
1951 to 1958, nanely, 10 per cent for departnental pronotion
and 90 per cent for direct recruitment. During the ‘years
1959 to 1963 inclusive the Union Governnent in consul tation
with the Union Public Service Comm ssion relaxed the quota
rul e and increased the quota for departnental pronotees from
10 per cent to 50 per cent and reduced the quota of direct
recruitment from 90 per cent to 50 per cent. 1In the vyear
1959 126 permanent posts were available whereof 63 were
allocated for direct recruits and the other 63 were for

departmental pronotees. In 1960 there were 14 pernanent
posts and 7 were allocated for direct recruits and 7 for
departnental pronotees. Again, in 1961 there were 23

per manent posts available. 12 were allocated for direct
recruits and 11 for departnental pronotees. For 1962 there
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were 20 pernanent posts whereof 10 were allocated for direct

recruits and the other 10 for departmental pronotees. In
1963 there were 11 permanent posts whereof 5 were all ocated
for direct recruits and 6 for departnental pronotees. In
1964 there were 9 permanent posts whereof 8 were allocated
for direct recruits and one for departnmental pronotee. In
1965 there were 15 permanent posts whereof 13 were all ocated
for direct recruits and two for departnental pronotees. In

1966 there were 113 permanent posts whereof 82 wer e
allocated for direct recruits and 11 for departnmental
promotees and 20 for rel eased officers in accordance wth
the revised rule in the year 1967. 1In 1967 there were 45
per manent posts whereof « 40 were allocated for di rect
recruits and 5 for departnental pronbtees. |In 1968 there
were 14 pernanent posts- available whereof 13 were allocated
for direct recruits and one for departnental pronotee.

The position with regardto filling of permanent posts shows
that during the years 1951 to 1958 the quota was 10 per cent
for

904

depart mental pr onot ees and 90 per cent for di rect
recruitment but during the years 1959 to 1963 the quota was
changed with the result that half of the permanent posts
were filled by departnental pronotion and the other half by
direct recruitnent. From 1964 to 1968 the old quota of 10
per cent for departnental pronotion and the renmaining 90 per
cent for direct recruitnent was resorted to. In 1969 rule 4
was changed 'with the result that there were 25 per cent for
departmental pronotion and the remaining 75 wpercent for
direct recruitnent. In the year 1959 the direct recruits
who were confirmed in pernmanent posts were recruited by the
Union Public Service Comrission by interview during the
years 1951 to 1956. In 1960 the direct ~recruits  through
interview who were confirned had been selected ' through
interview by the Union Public Service Conm ssion between the
years 1953 and 1956. |In 1961 the direct recruits who were
confirmed in permanent posts. were those who had been
selected by the Union Public Service Conm ssion through
interview during the years 1956 to 1957. |In 1962 the direct
recruits who were confirmed in permanent posts were those
who had been sel ected by the Union Public Service Comi ssion
through interview during the years 1956 to 1958. In 1963
the direct recruits who were confirmed in permanent - posts
were those who had been sel ected by the Union Public Service
Conmi ssion through interview between the years 1958 to 1961

In 1964 the direct recruits who were confirmed in permanent
posts were those recruited in 1962 by the Union Public
Service Comm ssion through interview. In 1965 the direct
recruits who were confirnmed in permanent posts were  those
recruited by the Union Public Service Comm ssion through
interviewin 1962 and 1963. |In 1965 13 direct recruits were
confirmed and they included some of the respondents. In
1966 82 direct recruits were confirmed against permanent
posts and they were persons who had been selected by the
Uni on Public Service Conm ssion through interview during-the
year 1963 and they included sone of the respondents.

In the year 1959 when the Governnment in consultation with
the Union Public Service Conmm ssion revised as an. interim
nmeasure the increase of the quota of departmental pronotion
of candidates from 10 to 50 per cent and followed that
systemup to the end of 1963 a question arose as to how the
then existing pernmanent vacancies were to be filled and the
Uni on Public Service Conmi ssion advised that the same night
be filled by confirmation of direct recruits, nanely, those
recruited on the basis of conpetitive examnation and by
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advertisenent and selection and pronpotees in the ratio of
11. The advice of the Union Public Service Comm ssion was
accepted and the Departnmental Pronotion Conmittee acted on
that basis. It is apparent that during those years there
was a relaxation in the observance of rules in the case of
appel l ants and the ot her departmental pronotees. The Union
Gover nment

905

all throughout acted in consultation with the Union Public
Service Commi ssion. The departnental pronotees gai ned
consi derabl e advantage by relaxation of the rules. The
direct recruits were not shown any preference at all. The

proportion of confirmation of departnental pronotees and of
direct recruits by interviewwas 1 : 1

In the year 1967, the Governnent was again faced wth the
qguestion of confirmation of direct recruits by interview as
wel | as by conpetitive exami nation against per manent
vacancies  in the grade fallingin the direct recruitnent
guota prescribed in the rules. The Union Public Service
Conmi ssion advi sed that direct recruits by interview and by
conpetitive exam nation could be confirned agai nst pernmanent
vacancies wthin the fixed quota of direct recruits. The
result was that 1in1969 the Class | Service Rules were
amended and the quota for departmental pronotion was raised
from10 to 25 per cent ‘and the quota of direct recruits was
reduced from90 to 75 per cent.

The appellants can have no grievance wth regard to
confirmation. The depart mental~ pronot ees have been
confirmed against permanent posts within their quota in
order of seniority. Departnental pronotees who have been
confirmed up to the year 1970 had been pronoted to Cass |
Service before the appellants. On the other~ hand, direct
recriuts consisting of those recruited by conpetitive
exam nation as well as by interview have been confirmed
agai nst pernmanent vacancies within their quota. As a matter
of fact between the years 1959 and 1963 inclusive the quota
fixed for departnental pronotees was increased from10 to.50
per cent and thereby the confirmation of departnenta
pronot ees and direct recruits was equal |y bal anced.

The direct recruits who were appointed by interview fel
within the class of direct recruits. The quota fixed for
direct recruits was never infringed by —absorbing direct
recruits by interview beyond the quota. The confirmation of
direct recruits and departnental pronotees agai nst pernanent
vacanci es was in accordance with the quota fixed.” By reason
of relaxation of rules in regard to increase of quota for
departmental pronotees they gained advantage during the
years 1959 to 1963 when because of the energency direct
recruits by interview were selected by the Union Public
Servi ce Comm ssion

For the foregoing reasons the appeal fails and is disnissed.
In view of the fact that there was no order as to costs in’
the H gh Court parties will bear their own costs.

G C Appeal dism ssed.
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