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ACT:

Transfer of Property Act, 1882 (Act 4 of 1882), ss. 3, 59,
73(1) and 100-Security bond chargi ng properties for paynent
of Rs. 50,000 executed to satisfy condition for |leave to
defend suit under O 7 Madras H gh Court Oiginal Side
Rul es-S. 59 of the T. P.  Act whether attracted to charge
under s. 100-Requirenents of valid attestation-Security bond
did not require attestation but required registration under
s. 17(1)(b) of Registration Act, 1908 (Act 16 of 1908)-
Decree of court mentioning that charge created by security
bond enured for benefit of decree hol der-Effect of  decree-
Rat eabl e di stribution when permssible-Jurisdiction of Hgh
Court-Property situate out si de limts of origina
jurisdiction under Letters Pat ent - Cbj ecti on as to
jurisdiction whether could be raisedin circunstances of
case.

HEADNOTE

The appellant filed suit No. 56 of 1953 against™ H for
recovery of certain nonies on the basis of prom ssory notes.
As the suit was under 0. 7 of the Madras Hi gh Court Origina
Side Rules H was given |leave to defend it on. . furnishing
certain security. Accordingly H executed in favour of the
Regi strar, WMdras H gh Court, a security bond  charging
certain properties ’'for the paynent of Rs. 50, 000,. The
docunent was attested by only one witness. At the tine of
registration it was signed by two identifying wtnesses and
the Sub-Registrar. The trial Judge decreed the appellant’s
suit and the decree nentioned that the charge created by H's
security bond would enure for the benefit of the decree
hol der. I n execution proceedings the properties in question
were sold and the proceeds deposited in court. At this
stage the three respondents who also held npney decrees
against H applied to the Court for ratable distribution of
the assets realised in the execution of the appellant’s
decree in suit No. 56 of 1953. The trial Judge disnissed
their applications. In Letters Patent Appeals the Hi gh
Court held that in the absence of attestation by the two
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wi tnesses the security bond executed by H was invalid
i nasmuch as a charge on property created under s. 100 of the
Transfer of Property Act attracted the provisions of s. 59.
As to the decree passed in suit No,. 56 of 1953 the High
Court held that in view of the decree holder’s omssion to
amend the plaint by adding a prayer for enforcenment of the
charge the decree should be construed as containing nerely a
recital of the fact that a security bond had been executed.
On these findings the High Court held that the respondents
were entitled to rateable distribution. Against the High
Court’s orders the appellant filed appeals in this Court.
On the question of attestation he contended that the sub-
Registrar and the two identifying witnesses nust also be
treated as having attested the security bond.

HELD : (i) The essential conditions of a valid attestation
under s. 3 of the Transfer of Property Act are : (1) two or
nore w tnesses have seen the executant sign the instrunent
or have received fromhima personal acknow edgment of his
signature; (2) with a viewto attest or to hear witness to
this fact ~each of themhas signed 'the instrunent in the
presence of the executant. It is essential that the wtness
shoul d have put his signature-aninmp attestendi, that is, for
the purpose of attesting that he has seen the executant sign
or-has received fromhima personal acknow edgment of his
signature. |If a person puts his signature on the docu-

514

neat for sonme other purpose, e.g., to certify that he is a
scribe or an identifier or a registering officer, he is not
an attesting wtness. [519 C D

Prima facie the registering officer puts his signature on
the docunent in discharge of his statutory duty under s. 59
of the Registration Act and not for the purpose of attesting
it or certifying that he has received fromthe executant a
per sonal acknow edgnent of his signature.- [520 B-(]

In the present case the evidence did not show that the
regi stering officer and the identifying w tnesses signed the
docunent with the intention of attesting it. Nor,/ was it
shown that the registering officer signed it in the presence
of the executant. The docunent could not therefore be said
to have been attested by these witnesses and nust be held to
have been signed by one attesting witness only. [520 D
Veerappa Chettiar v. Subramania, |I.L.R 52 Mad. 123, drja
Datt v. Gangotri, A l.R 1955 S.C. 346, Abinash Chandra
Bi dyani dhi Bhattacharya v. Dasarath Malo, |I.L.R 56 Cal
598, Shiam Sundar Singh v. Jagannath Singh; 54 ML.J,. 43
and Surendra Bahadur Singh v. Thakur Behari Singh, 1939 (2)
ML.J. 762, referred to.

(ii)Section 100 of the Transfer of Property Act| does . not
attract the provisions of s. 59. [521 C D

The first paragraph of s. 100 consists of two parts. The
first part concerns the creation of a charge over “imovable
property which may be by act of parties or by operation of
law. No restriction is put on the manner in which a charge
can be made. [521 (

When such a charge has been created the second part cones

into play. It provides that all the provisions hereinbefore
cont ai ned which apply to a sinple nortgage shall, so far as
may be, apply to such charge. The second part does not
address itself to the question of creation of a charge. It

does not attract the provisions of S. 59 relating to the
creation of a nortgage. The second part noreover nmakes no
di stincti on between a charge created by act of parties and a
charge by operation of law. Cbviously the provision of s.
59 are not attracted to a charge by operation of |aw.
Li kewi se the legislature could not have intended that the
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second part would attract the provisions of s. 59 to a
charge created by act of parties. [521 D E

If a charge can be nade by a registered instrunent only in
accordance with s. 59, the subsequent transferee will always
have notice of the charge in view of s. 3 of the Act. But
the basic assunption of the doctrine of notice enunciated in
the second paragraph is that there nay be cases when the
subsequent transferee may not have notice of the charge.
The plain inplication of this paragraph is that A charge can
be made without any witing. [521 F-G

If a non-testanentary instrument creates a charge of the
value of Rs. 100/- or upwards the docunment nust be
regi stered under s. 17(1) (b) of the Indian Registration
Act, 1908. But there is no provision of |aw which requires
that an instrument creating the charge nust be attested by
Wi tnesses. [521 G H

The object of the second part of the first paragraph of s.
100 is'to nmake it clear that the rights and liabilities of
the parties in case of a charge shall so far as may be the
sanme as the rights and liabilities of the parties of a

si npl e nortgage. It was not intended to prescribe any
particul ar node for the creation of a charge. [522 B]

515

It followed that the security bond in the present case was
not required to /'be attested by witnesses. It was duly

regi stered and was valid and operative. [522 (]

Vi swanadhan v. Menon, |.L.R [1939] Mad. 199 and Shiva Rao
v. Shanmugasundaraswam |.L. R [1940] Mad. 306, disapproved.
Baburao v. Narayan, |.L.R 1949 Nag. 802, 819-822, approved.
(iii)The decree in suit No. 56-of 1963 on  its true
construction declared that the security bond created a
charge over the properties in favour of the plaintiffs for
paynment of the decretal ampunt and gave themthe liberty to
apply for sale of the properties for the discharge 'of the
encunbr ance. Pursuant to the decree the properties were
sold and the assets were held by the court. The omission to
ask for an anendnent of the plaint was an irregularity, but
that did not affect the construction of the decree. [522 D
El

(iv)The i nmovabl e properties had been sold in-execution of
a decree ordering sale for the discharge of the encunbrance
thereon in favour of the appellant. Section 73(1) proviso
(c) therefore applied and the proceeds of the sale after
defraying the expenses of the sale nust be applied in the
first instance in discharging the anmpbunt due to t he
appel | ant . Only the balance left after discharging this
amount coul d be distributed anong the respondents. [523 B]
(v) Since the respondents’ own case rested on t he
assunption that the properties were lawfully sold they could
not be allowed to raise the objection that the H gh /Court
had no territorial jurisdiction for sale of properties
outside the local limts of its ordinary ori gi na
jurisdiction. [522 Q

Seth Hiralal Patni v. Sri Kali Nath, [1962] 2 S.C. R . 747,
751-52, Bahrein PetroliumCo. Ltd. v. P. J. Pappu, [1966] 1
S.C.R 461, 462-63 and Zam ndar of Etiyapuram v. Chidanbaram
Chetty, I.L.R .43 Mad . 675 (F.B.), referred to.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeals Nos. 272 to 274
of 1966.
Appeal s by special |eave fromthe judgnent and order dated
July 28, 1961 of the Madras High Court in O.S.A Nos. 65, 70
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and 71 of 1956.
K. N. Bal asubramani am and R Thi agarajan, for the appel-
lant (in all the appeals).
R Gapal akri shnan, for respondents Nos. 2 to 4 (in C A
No. 272 of 1966), respondents Nos. 1 and 2 (in C A No. 273
of 1966) and respondent No. 1 (in C. A No. 274 of 1966).
The Judgrment of the Court was delivered by
Bachawat, J. On February 23, 1953 the appellant instituted
C.S. No. 56 of 1953 on the Original Side of the Madras High
Court under the summary procedure of Order 7 of the Oigina
Si de Rul es agai nst Haj ee Ahmed Batcha claimng a decree for
Rs. 40,556/1/2/- and Rs. 8,327/12/9/- said to be due under
two | prom ssory notes executed by Haji Ahmed Batcha. On
March 9 1953, Haj ee Ahned Batcha obtained |leave to defend
the suit on condition of his furnishing the security for a
sum of
516
Rs. 50,000 to the satisfaction of the Registrar of the High
Court. On March 26, 1953 Hajee Ahned Batcha executed a
security ‘bond in favour of the Registrar of the Madras Hi gh
Court charging several imoveable properties for paynent of
Rs. 50,000. The condition of the bond was that if he paid
to the appellant the ampbunt of any decree that might be
passed in the aforesaid suit the bond woul d be void and of
no effect and that ‘'otherwise it would remain in full force
The bond was attested by B. Sommath Rao.” It was al so signed
by K. S. Narayana |yer, Advocate, who expl ai ned the docunent
to Hajee Ahmed Batcha and identified him All t he
properties charged by the bond are outside the local Ilimts
of 'the ordinary original jurisdiction of the Madras High
Court. The docunent was presented for registration on March
29, 1.953 and was registered by DD W Kittoo, ‘the Sub-
Regi strar of Madras-Chingleput District. Before the Sub-
Regi strar, Hajee Ahned Batcha adnmitted  execution ' of the
document and was identified by Senkaranarayan, and Kak
Abdul  Azi z. The identifying wtnesses as also the  Sub-
Regi strar signed the docunent.  Haj ee Ahned Batcha died on
February 14, 1954 and his |egal representatives wer e
substituted in his place in C.S. No. 56 of 1953.. On/ March
19, 1954 Ramaswami, J. passed a decree for Rs. 49,891/13/-
with interest and costs and directed paynment of the decretal
amount on or before April 20, 1954. VWil e passing the
decree, he observed :-"It is stated that the defendant has
executed a security bond in respect of their imoveable
properti es when they obtained |leave to defend and this wll
stand enured to the benefit of the decree-hol der as a charge
for the decree anount.".
Clauses 3 and 4 of the formal decree provided
"(3) that the security bond executed in
respect of their inmoveable properties by
defendants 2 to 4 in pursuance of the order
dated 9th March 1953 in application No. 797 of
1953 shall stand enured to the benefit of the
plaintiff as a charge for the a anmpunts
nmentioned in clause 1 supra;
(4).that in default of defendants 2 to 4
payi ng the ampbunt nentioned in clause 1 supra
on or before the date nentioned in, clause 2
supra the plaintiff shall be at liberty to
apply for the appointnment of Comn ssioners
for, sale of the aforesaid properties."”
The appellant filed an application for (a) nmaking absolute
the charge decree dated March 31, 1954 and directing sal e of
the properties; and (b) appointnment of Comnissioners for
selling them On April 23, 1954 the Court allowed- the
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application, appointed Commssioners for selling of the
properties and directed that the relevant title deeds and
security bond be handed over

5 17

to the Comm ssioners. The Conmi ssioners sold the properties
on My 29 and 30, 1954. The sales were confirmed and the
sal e proceeds were deposited in Court on July 2, 1954,

Al the three respondents are sinple noney creditors of
Haj ee Ahnmed Batcha. The respondents Venkata Sastri & Sons
filed OS. No 13 of 1953 in the Sub-Court, Vellore, and
obtained a decree for Rs. 5,500 on March 27, 1953.
Respondent H. R Cowamma instituted OS. No. 14 of 1953 in

the same Court and obtained a noney decree on April 14,
1953. The two decree-holders filed applications for
execution of their respective decrees. One Rana Sastri

predecessors of respondents H R Chidanbara Sastri and H R
CGopal Krishna Sastri obtained a noney decree against Hajee
Ahrmed Batcha in O S. No. 364 of 1951/52 in the Court of the
District 'Munsiff, Shinmoga, got the decree transferred for
execution through the Court of ‘the District Munsi f f,
Vellore, ~and filed an application for execution in that
Court. On June 7, 1954 the  aforesaid respondents filed
applications in the Madras Hi gh Court for (i) transfer of
their execution petitions pending in the Vellore courts to
the file of the High Court and (ii) an order for rateable
distribution of the assets realized in execution of the
decree passed in favour of the appellant in C.S. No. 56 of
1953. The appel | ant ‘opposed the applications and contended
that as the properties were charged for the paynent of his
decretal anount, the sale proceeds were not available for
rateabl e distributing anpbngst sinple noney creditors. The
respondents contended that the security bond was invalid as
it was not attested by two witnesses and that the  decree
passed in C'S. No. 56 of 1953 did not create any | charge.
Bal akri shna Ayyar, J. dismissed all the applications as al so
exenption petitions filed by the respondents. He held that
the decree in C.S. No. 56 of 1953 /did not create a charge on
the properties. But followi ng the decision in’ Veerappa
Chettiar v. Subramania(l) he held that the security bond was
sufficiently attested by the Sub-Registrar and the identi-
fying-w tnesses. The respondents filed appeal s agai nst the
orders. On March 28, 1958 the Divisional Bench hearing the
appeal s referred to a Full Bench the foll ow ng question
"Whet her the decision in Veerappa Chettiar  v.
Subramania lyer (I.L.R 52 Mad. 123) requires
reconsi deration."
The Full Bench held
"In our opinion, such signatures of the
registering of ficer and the i denti fying
Wi t nesses endorsed on a nortgage docunent can
be treated as those of attesting witnesses if’
(1) the signatories are those who have seen
t he execution or recei ved a persona
acknow edgnent
(1) I.L.R 52 Mad. 123.
518
fromthe executant of his having executed the
docunent, (2) they sign their nanes in- the
presence of the executant and (3) while,so
doi ng they had the aninmus to attest. The mere
presence of the signatures of the registering
officer or the identifying witnesses on the
regi stration endor senent s woul d not by
t hensel ves be sufficient to satisfy the
requirenents of a Valid attestation; but it
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woul d be conpetent for the parties to show by
evi dence that any or all of these persons did
in fact intend to and did sign as attesting
witness as well."
The Full Bench held that the decision in Veerappa Chettiar’s
Case(1l) <can be held to, be correct to this limted extent
only and not otherw se. At the final hearing of the
appeal s, the Divisional Bench held that ( 1) a charge by
act of parties could be created only by a docunent
registered and attested by two witnesses; (2) the security
bond was not attested by two witnesses and was therefore
invalid; (3) the decree in CS. No. 56 of 1953 should be
construed as containing nothing nore than a recital of the
fact of there having been a security bond in favour of the
plaintiff; and the sale in execution of the decree nust be
regarded as a sale in execution of a noney decree; and (4)
tie respondents were entitled to an order for rateable
di stribution. Accordingly, the Divisional Banch allowed the
appeal s, /directed ~attachnment of the sale proceeds and
declared ' that the respondents were entitled to rateable
di stribution along with the appellant. The present appeals
have been filed after obtaining special leave from this
Court.
The foll owi ng questions arise in these appeals : (1) Is the
security bond attested by two witnesses; (2) if not, is it
invalid? (3) does the decree in C.S. No. 56 of 1953 direct
sale,of the properties for the discharge of a charge-
thereon, and (4) are the respondents-entitled to rateable
distribution of the assets held by court.? As to the first
guestion, it is not the case of the appellant that K 'S
Narayana |lyer is an attesting witness. The contention is
that the Sub-Registrar D W Kittoo and the identifying
Wi t nesses Senkaranarayana and Kaki Abdul Aziz attested the
docunent . In our opinion, the Hi gh Court rightly rejected
this contention.
Section 3 of the Transfer —of Property Act gives the
definition of the word "attested" (and is in these words :-
"Attested", in relation to an instrument,
nmeans and shall be deemed to -have ' nmneant
attested by two or nore witnesses each of whom
has seen the executant sign or affix his mark
to the instrument, or has seen sone other
person sign the instrunment in the presence and
by the
(1) 1.L.R 52 Mad. 123.
519
direction of the executant, or  has received
from the executant a personal acknow edgment
of his- signature or mark, or of the signature
of such other person, and each of whom has
signed the instrunent in the presence of the
executant; but it shall not be necessary that

nmore than one of such w tnesses shall '« have
been present it the sanme tine and no
particul ar form of attestation shall be
necessary."
It is to be noticed that the word "attested", the thing to
be defined,. occurs as part of the definition itself. To
attest is to bear witness. to a fact. Briefly put, the

essential conditions of a valid attestation under s. 3 are

(1) two or nore witnesses. have seen the executant sign the
i nstrunent or have received from him a per sona
acknow edgnment of his signature; (2) with a viewto attest
or to bear witness to this fact each of them has. signed the
instrument in the presence of the executant. It is
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essential that the witness should have- put his signature
anino attestandi, that is, for the purpose of attesting that
he has seen the executant sign or has received from him a
personal acknow edgment of his signature. |f a person puts
his signature on the docunment for sone other purpose, e.g.
to certify that he is a scribe or an identifier or a
registering officer, he is not an attesting w tness.

"In every case the Court nust be satisfied that the nanes
were witten anino attestandi ", see Jarman on Wlls, 8th ed.
137. Evidence is adm ssible to show whether the w tness had
the intention to attest. "The attesting w tnesses nust
subscribe with the intention that the subscription nade
shoul d be complete attestation of the will, and evidence is
admi ssible to show whether such was the intention or not,"
see Theobald on WIls, 12th ed. p. 129. ,In Gria Datt V.
Gangotri (1)the Court held that the two persons who had
identified the testator-at the tinme of the registration of
the w Il and had appended their signatures at the foot of
the endorsenent by the Sub-Registrar, were not attesting
Wi t nesses. as their signatures were not put "ani no
attestandi”. I'n Abinash Chandra Bi dvani dhi Bhattacharya v.
Dasarath Malo(2) it was held that a person who had put his
nane under the word "scribe” was not an attesting w tness as
he had put his ‘signhature only for  the pur pose of

authenticating that he was a "scribe". In Shiam Sundar
Singh v. Jagannath Singh (3) the Privy Council held that the
| egatees who had put their signatures on the will in token

of their <consent to its execution were not attesting
Wi t nesses and were  not dis-qualifled from taking as

| egat ees.
The I ndi an Registration Act, 1908 |ays down a detailed pro-
cedure for registration of docunents. The registering

officer is;

(1) AIl.R 1955 S.C. 346,351. (3) 54 ML.J. 43.
(2) I.L.R 56 Cal. 598

5

under a duty to enquire whether the docunent is’ executed by
the person by whomit purports to have been executed and to
satisfy hinself as to the identity of the executant, s.
34(3). He can register the docunent if he is satisfied
about the identity of the person executing the docunent and
if that person admts execution, [s. 25(1)].  The signatures
of the executant and of ,every person exam ned wi th
reference to the docunent are endorsed on the docunment, (s.
58). The registering officer is required to affix the date
and his signature to the endorsenents (s. 59). Prima facie,
the registering officer puts his signhature on the docunent
in discharge of his statutory duty under s. 59 and not. for
the purpose of attesting it or certifying that he has
received fromthe executant a personal acknow edgnent of his
si gnat ure.

The evi dence does not show that the registering officer D.W
Kitto put his signhature on the docunent with the intention
of attesting it. Nor is it proved that he signed the
docunent in the presence of the executant. In these
ci rcunst ances he cannot be regarded as an attesting wtness
see Sur endr aBahadur Si ngh v. Thakur Behari Singh(1).

Li ke identifying wtnesses Senkar anarayana and Kak

Abdul Aziz signatures on the document to authenticate the
fact that they have identified the executant. It is

not shown that they put their signatures for ’'the purpose of
attesting the docunment. They cannot therefore be regarded
as attesting wtnesses.

It is common case that B. Sommath Rao attested the docunent.
It follows that the docunment was attested by one w tness
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only.
As to the second question, the argunent on behalf of the
respondents is that s. 100 of the Transfer of Property Act
attracts s. 59 and that a charge can be created only by a
docunent signed, registered and attested, by two wi tnesses
in accordance with s. 59 where the principal noney secured
is Rs. 100 or upwards. The H gh Court accepted this
contention following its earlier decisions in Viswanadhan v.
Menon(2) and Shiva Rao v. Shanmugasundara swam (3) and hel d
that the security bond was, invalid, as it was swani
attested b one witness only. W are unable to agree wth
this opinion. Section 100 is in these terns
"Wher e i moveabl e property of one person is by
act of parties or operation of |law nade
security for the paynment of nobney to another
and the transaction does not anbunt to a
nortgage, the latter person is said to have a

char ge on the property’, and al | the
provisi ons herei nbefore contai ned which apply
toa sinmple nortgage shall, so" far as nmay be

apply to such charge.

(1) (1939) 2 ML.J. 762.-(2) I.L.R [1939]. Mad. 199.

(3) I.L.R [1940] nmad. 306.

521

Not hing in this section applies to the charge
of a trustee on the trust property for
expenses property incurred. in the execution
of hiis'trust, and, save as ot herw se expressly
provided by any lawfor the time being in
force no charge shall be enforced against any
property in the hands of a person to whom such

property has been transferred for
consi derati on and without notice of t he
char ge.

The first paragraph consists of two parts. The first  part
concerns the creation, of a charge over inmoveabl e property.
A charge may be nade by act of parties or by operation of
law. No restriction is put on the manner in which'a charge

can be nuade. Where such a charge has been created the
second part conmes into play. It provides that all the
provi sions herei nbefore contained which apply to—a sinple
nortgage shall; so far as may be, apply to such charge. ~ The
second part does not address itself to the question of
creation of a charge. It does not attract the provisions of

s. 59 relating to the creation of a nortgage.

Wth regard to the applicability of the provisions relating
to a sinple nortgage, the second part of the first paragraph
makes no distinction between a charge created (by act of
parties and a charge by operation of law. Now a charge by
operation of lawis not nmade by a signed, registered and
attested instrunent. Cbviously, the second part has not the
effect of attracting the provisions of s. 59 to 'such a
char ge. Li kewi se the | egislature could not have intended
that the second part would attract the provisions of s. 59
to a charge created by act of parties. Had this been the
intention of the legislature the second part woul d have been
differently worded.

If a charge can be nmade by a registered instrunent only in
accordance with s. 59, the subsequent transferee will always
have notice of the charge in viewof s. 3 wunder which
registration of the instrunent operates as such a notice.
But the basic assunption of the doctrine of notice
enunciated in the second paragraph is that there nmay be
cases where the subsequent transferee nay not have notice of
the charge. The plain inplication of this paragraph is that
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a charge can be nmade w thout any writing.

If a non-testanentary instrunment creates a charge of the
val ue of Rs. 100 or upwards, the docunent nust be registered
under s. 17 (1) (b) of the Indian Registration Act. But
there is no provision of Ilaw which requires that an
i nstrument creating the charge nust be attested by
Wi t nesses.

Before s. 100 was anended by Act 20 of 1929 it was well
settled that the section did not prescribe any particular
node of creating a charge. The anmendnment substituted the
wor ds "al

522

the provisions hereinbefore contained which apply to a
sinmple nortgage shall, so far as may be, apply to such
charge," for the words "all. the provisions hereinbefore
contained as to a nortgagor shall, so far as nay be, apply
to the owner of  such property, and the provisions of
sections 81 and 82 shall, so far as may be, apply to the
person havi ng such charge." The object of the anendnment was
to nmmke it clear that the rights and Iliabilities of the
parties in ,case of a charge shall,, so far as may be, the
same as the rights, and liabilities of the parties to a
sinpl e nor t gage. The anendnent was not intended to

prescri be any particul ar nmode for the creation of a charge.
W find that the Nagpur High Court cane to a simlar
conclusion in Baburao v. Narayan(1l). It follows that the
security bond was not required to be attested by witnesses.
It was duly registered and was val id and operati ve.

As to the third question, we find that the decree dated
March 19, 1954 decl ared that the security bond in respect of
the immovable | properties would enure for the bhenefit of
the appellant as a charge for the decretal _anount. Thi s
relief was granted on the ,oral prayer of ~the plaintiffs.
We are unable to agree with the Hi gh Court that in view of
the omission to anend the plaint by adding a prayer for
enforcenent of the charge, the decree should be construed as
containing nmerely a recital of the fact that a security bond
had been executed. 1In our opinion, the decree on’its true

construction declared that the security bond  created a charg

e over the properties in favour of the plaintiffs for
payment of the decretal ampunt and gave themthe liberty to
apply for sale of the 'properties for the discharge of ~the
encunbr ance. Pursuant to the decree the properties were
sold and the assets are now held by the Court. The om ssion
to ask for, an anendnent of the plaint was an irregularity,
but that does not affect the construction of the decree.
It was suggested that the decree was invalid as~ the High
Court had no territorial jurisdiction under clause 12 of its
Letters Patent to pass a decree for sale of properties
out si de t he local limts of its ordi nary origina
jurisdiction. For the purpose of these appeals, it is
sufficient to say that the respondents cannot raise this
guestion in the present proceedings. If the decree is
invalid and the sale is illegal on this ground, the
respondents cannot nmintain their applications for rateable
di stribution of the assets. They ,,can ask for division of
t he sale proceeds only on the assunption that t he
properties were lawfully sold. It is therefore unnecessary
to decide whether the objection as to the territoria
jurisdiction of the H gh Court has been waived by the
j udgrent -debtor and cannot now be agitated by him and
per sons claimng through him having regard to t he
decisions in Seth Hralal Patni v. Sri Kal
(1)I.L.R [1949] Nag. 802, 1819-822.

523
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Nat h(1), Behrein Petroleum Co. Ltd., v. P. J. Pappu (2)
Zam ndar of Etiyapuram v. Chidanbaram Chetty(1).

As to the 4th question we find that the i moveabl e
properties have been sold in execution of a decree ordering
sal e for the discharge of the encunbrance thereon in favour
of the appellant. Section 73(1) proviso (c) therefore
applies and the proceeds of sale after defraying the
expenses of the sale nust be applied in the first instance

in discharging the anount due to the appellant. Only the
bal ance left after discharging this amount can be dis-
tributed anmongst the respondents. It follows that the High

Court was in error in holding that the respondents were
entitled to rateable distribution of the assets along wth
the appel |l ant.

In the result, the appeals are allowed, the orders passed by
the Divisional Bench of the Madras Hi gh Court are set aside
and the orders passed by the learned Single Judge are
restored. . There will be no order as to costs.

G C Appeal s al | owned.

(1) [1962] 2 S.C'R 747, 751-2.
(2) [1966] 1 S.C.R 461, 462- 3.
(3) I.L.R 43 Mad. 675 (F.B).




