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CASE NO. :
Appeal (civil) 4612 of 2006

PETI TI ONER
Pandit D. Aher

RESPONDENT:
State of Maharashtra

DATE OF JUDGVENT: 31/10/2006

BENCH
S.B. Sinha & Markandey Katju

JUDGVENT:
JUDGMENT
[Arising out of S.L.P.(Cvil) No. 121 of 2006]

S.B. SINHA, -~ J :

Leave granted.

Thi s appeal is directed against a judgnent and order dated 22.7.2005
passed by a Division Bench of the H gh Court of Judicature at Bonbay in
Wit Petition No. 4467 of 2005 whereby and whereunder the wit petition
filed by Appellant herein was disnm-ssed.

The appellant - at _all material tines was working as Bl ock
Devel opnent Officer. A departmnental proceeding was initiated against him
on the purported charge that he had commtted serious m sconduct, causing
loss to the government to the tune of "Rs. 2,85,658/-. A departnental inquiry
was conducted on the said charges. ~ The Inquiry Oficer in his report held
the appellant to be guilty thereof. Two show cause notices were issued to
him On 21.12.1998, in the show cause notice, inposition of punishnent of
recovery of governnent |osses to the tune of Rs. 2,85,658/- and forfeiture of
pension for a period of five years was proposed. Another notice was
serviced on himon 20.07.2000 proposing inposition of punishment of
forfeiture of the entire pension and gratuity and to recover the amount of the
government | osses to the tune of Rs. 2,85,658/- which were not recoverable
as per the earlier notice dated 21.12.1998.

By an order dated 17.5.2002, the Disciplinary Authority inposed a
puni shment of forfeiture of entire pension and gratuity permanently. An
appeal was preferred by himbefore the Appellate Authority which was
di smssed. The appellant filed an application before the Maharashtra State
Admi ni strative Tribunal at Miunbai being O A No. 559 of 2004. | The said
original application was dism ssed by the Tribunal

Before the Hi gh Court, contentions raised by the appellant were:

(i) A copy of the prelimnary inquiry report had not been furnished to
himas a result whereof he was prejudiced in raising a proper defence

in the departnental proceedings;

(ii) Di sciplinary Authority had not followed the procedures laid down in
the Maharashtra Civil Service (Pension) Rules, 1982 (for short "the

Rul es").

By reason of the inpugned judgnment, the H gh Court rejected the said
contentions stating that the prelimnary inquiry report having not been relied

upon nor having been referred to in the report of the Inquiry Oficer. It was
found that a copy of the report in fact had been supplied to himand he al so
cross-exam ned the witnesses on the basis thereof. It was, therefore, held

that the appellant was not prejudiced by reason of non-supply of the
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prelimnary inquiry report as all eged or otherw se.

In regard to the purported non-conpliance of Rule 27 of the Rules, the
H gh Court opined that show cause notice having been served upon the
appel | ant and he havi ng shown cause thereto, the question of non-
conpliance of the principles of natural justice did not arise. It was further
held that it was not necessary to specifically state in the inpugned order that
the appellant had commtted grave m sconduct or negligence.

M. Shivaji M Jadhav, |earned counsel appearing on behalf of the
appel | ant woul d, however, submit that the inquiry proceeding was vitiated as
several docunents asked for by the appellant had not been supplied.

Rule 27 of the Rules reads thus:

"27. Right of Government to wi thhold or wthdraw
pensi on \026 (1) CGovernnent nay, by order in
witing, wthholding or withdraw a pension or any
part of it, whether permanently or for a specified
peri od, and al'so order the recovery from such
pensi on, the whole or part of any pecuniary | oss
caused to CGovernment, if, in any departnental or
judicial proceedings, the pensioner is found guilty
of grave m sconduct or negligence during the

peri od of his service including service rendered
upon re-enpl oynent 'after retirenent:

Provi ded that the Maharashtra Public
Servi ce Conmi ssion shall be consul ted before any
final orders are passed in respect of officers
hol di ng posts within their purview

Provi ded further that where a part of pension
is withheld or withdrawn, the anopunt of remaining
pensi on shall not be reduced bel owthe nini mum
fixed by Government.

(2)(a) The departmental proceedings referred to in
sub-rule (1), if instituted while the Governnent
servant was in service whether before his
retirement or during his re-enploynent, shall after
the final retirement of the Government servant, be
deened to be proceedi ngs under this rul e and shal
be conti nued and concluded by the authority by

whi ch they were comenced in the sane manner

as if the Governnment servant had continued in

servi ce.

(b) The departmental proceedings, if not
instituted while the Government servant was in
service, whether before his retirement or during the
re-enpl oynment .

(1) shall not be instituted save with the sanction
of the Governnent;
(ii) shall not be in respect of any event which

took place nore than four years before such
institution, and;

(iii) shal | be conducted by such authority and at
such place as the Government may direct and in
accordance with the procedure applicable to the
departmental proceedings in which an order of

di smissal fromservice could be made in relation to
the Governnment servant during his service\ 005"

The question as to whether the proceedee has committed grave
m sconduct or negligence during his tenure of service is essentially a
guestion of fact. The power of the government to pass an order of
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wi t hhol ding or withdrawi ng the pension or part thereof in terns of the said
Rule is not in dispute. It is also not in dispute that a departnenta
proceeding was initiated and the appellant was found guilty of conmi ssion

of the alleged m sconduct therein. A finding of fact has been arrived at that
a copy of the inquiry report was supplied to him A copy of the docunent

whi ch has not been relied upon, is not required to be supplied to a delinquent
of ficer. The documents which are required to be supplied are only those

wher eupon reliance has been placed by the Departnent.

Charges | evell ed against the appellant were:

"(1) Violated Rule 136 of Zila Parishad and
Panchayat Samiti conduct of Account Code 1968
whil e i nmpl enenting the Jewandhara Wl | Schene

i n Surgana.

(ii) Has vi ol at ed Governnment Deci si on bearing
No. JRY-1090 \026 CR \026 1674 \026 52 dated 16.11.1996
and an excess anount of Rs. 1,75,198.00 has been
di stributed and thus has conm tted m sconduct as
contenpl ated under Rule 3 of Maharashtra G vi
Servi ces (Conduct) Rules, 1979.

(iii) Whi | e wor ki ng as Bl ock Devel opment

O ficer in Panchayat Samit, Surgana during the
period from 6th Novenber, 1987 to 16th April

1991 havi ng spent an anmount on housi ng under

Ghar kal Schene. The quality of work was inferior
and that the sane had becone dil api dated and was
i nhabi t abl e and t hus an amount of Rs. 1,13,587.17
t hough was spent has gone waste and thus a

m sconduct as contenplated under Rule 3(3) of
Maharashtra Civil Services (Conduct) Rules 1979
has been comitted."

I ndi sputably, the charges are of ‘grave nature.. The appellant has not
only been charged with negligence in his duty, the State is also said to have
suffered | osses on account of his action and/ or inaction in inplenenting the
Jeevandhara Wl | Schene.

In its counter-affidavit, Respondent herein stated that the prelimnary
i nquiry had been conducted by one Shri Nagargoje. As the appellant had
cast aspersions against him the prelimnary inquiry was entrusted to three
different officers, viz., Chief Accounts and Finance O ficer, Zila Parishad,
Nashi k, Executive Engi neer (B&CD), Zila Parishad Nashik and Executive
Engi neer (M nor Irrigation), Zla Parishad Nashi k. ~The appellant had been
indicted by all the said officers. Prelimmnary inquiries further were
confidential in nature. They were neant for arriving at a satisfaction by the
di sciplinary authority as to whether a departnental proceeding should be
initiated or not.

It is now well-settled that what was necessary for inposition of
puni shment was to arrive at a finding of m sconduct which is of grave nature
or m sconduct involving negligence on the part of delinquent officer. The
chargesheet issued against the appellant fulfills the aforenentioned
conditions. He was found guilty of conm ssion of alleged acts of
m sconduct. Thus, on the basis of the findings arrived at in the departnenta
inquiry that he was guilty of such m sconduct, in our opinion, it was not
required to specifically mention therein that the delinquent was guilty of
grave m sconduct or negligence.

The appel | ant was a Bl ock Devel opnent Oficer. He was incharge of
the Schene which was to be inplenented in his Block. He, being a
Supervi sory Head, had a duty to see that the Schene is inplenented in its
letter and spirit. Two of the charges franmed agai nst himas noticed
hereinbefore clearly relate to administrative |apses on his part. In the
departmental inquiry al so, the said charges have been proved.
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Submi ssion of the appellant to the effect that docunents had not been
supplied to himdoes not appear to have been raised by himbefore the High
Court. As no such contention had been raised, we are of the opinion that he
cannot be permitted to be raise it for the first tine before us.

As noticed hereinbefore, a finding of fact has been arrived at that al
the procedures laid down under Rule 27 of the Rul es have been conplied
with. W do not see any reason to interfere therewith

For the reasons aforenentioned, we do not find any merit in this
appeal which is dismssed accordingly. No costs.




