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ACT:

Sal es Tax-Contract ~ for sale of " goods by
correspondence-C. I. F. or C F. contracts-of
| adi ng handed over to bankers to part with only on
paynment \Whet her property in goods -passed in
Madr as- Posi tion of \ banker.s Vis-a-Vis seller and
foreign buyer-Internediary banker  if agent of
sel |l er-Madras general = Sales Tax Act (Mad. 9 of
1939).

HEADNOTE

The assessees were doi ng business principally
as exporters of vegetable fibres to foreign
countries. The contracts of sale wre C.1.F. or
C.F. and were nade by correspondence on approval
of sanmples sent by the assessees to the foreign
buyers. The price was payable by draft upon bank
credit to be opened by the buyer; who opened with
hi s own bankers
955
an irrevocable letter of «credit in favour-of the
assessees for 95% of the net invoice wvalue.
Intimation of the opening of the letter of credit
was then given to the assessees by the Iloca
bankers in India who were the agents of the
forei gn bankers. The | ocal bankers, however, did
not by intimating the opening of the letter of
credit undertake any liability, and the assessees
were expressly inforned that they would not be
rel eased from their liability wunder the Bill of
Exchange drawn by them On receipt of the
i nfornmati on about opening of the letter of credit
the assessees shipped the goods, obtained bills of
| eading in their own nanes and | odged the shi pping
docunents endorsed in blank with their own bankers
together with the invoice and Bill of Exchange for
95% of the invoice value. Bills of lading were
handed over to the assessees bankers wth the
definite instructions to pass on the shipping
documents to the buyers only on payment. The
assessees then discounted the Bills through their
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own bankers. The shippi ng docunents were forwarded
to the foreign bankers who on presentation paid
95% of the invoice amount. The Bill of |ading was
then delivered by the foreign banker to the buyer
and goods were unl oaded.

For the year 1945-46 the Comercial Tax
officer taxed the assessees under the Madras
General Sales Tax Act, 1930. The Comercial Tax
officer rejected the claim of the assessees that
the ambunts in respect of overseas transactions
was exenpt fromliability to tax, because in his
view the export transactions were sales within the
province of Madras. The Board of Revenue confirned
the order and held that the property in the goods
passed to the buyers in a ‘large majority of the
export transaction when the goods were shipped.

The assessees contended that the export sales
were at- the material ~time totally outside the
provi sions of the Madras General Sales Tax Act and
the order. of the assessnent was wultra vires and
beyond the powers of the Authority. The plea of
the State of Madras was that the foreign bank
opening the letter of credit is an agent of the
buyer, and that the bank authorises its own branch
to pay the price 'to the shippers and by the
arrangenents nmade by opening the letter of credit,
price is paid to  the vendor in his~ own country
against the Bill of lading endorsed in blank
N

Hel d, that the price in respect of the goods
was not received in the Province of Midras and the
property in the goods also did not pass to the
buyer within the province. Therefore tax in
respect of the sale transactions was not exigible
under the Madras CGeneral Sal es Tax Act 1939.

The expansi on of i nternational trade
i nvol vi ng over seas transactions has rai sed
probl ens of peculiar difficulty. The
956
parties to a contract (which is as a result of
correspondence) are generally unknown to each
other; often neither the seller nor the buyer is
prepared to trust the other and the seller is
reluctant to tie up his funds and the buyer is
also unwilling to make paynment in advance. To tide
over the problemcreated by this reluctance of the
seller and the buyer, bankers of internationa
repute and credit interpose. They for snal
conmi ssion undertake by opening letters of credit
to honour the bill of exchange drawn by the seller
accompanied by the insurance policy and the
invoice relating to goods forming the subject
matter of the contract. At the instance of the
buyers the bank issues a letter of credit which is
addressed to the world at |large or nore frequently
to specified person or persons thereby the bank
undertakes to honour the Bills of Exchange drawn
on the faith of that letter. Invariably the bills
are payable in future but the exporters as the
benefit ciaries under the contract, have the
guarantee of the banker that paynent wll be
forthcoming and are also entitled to discount the
Bills with any party cognisant of the undertaking
of the original banker.

The relation between the buyer and his
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i ssui ng banker was not of principal and agent, nor
was the relation between the issuing banker and
the internediary banker that of principal and
agent. The two bankers were interposed for the
protection of the seller as well as the buyer. The
i ssuing banker did not purport to act as agent of
the buyer and the internediary bankers accepted

the general of fer of t he i ssui ng banker
negotiating the draft. By so accepting the offer
and by taking over the Bill of Lading, the
i nsurance certificate and the i nvoi ce which

represented title to the goods the intermediary
banker did not act as an agent of the seller.

JUDGVENT:

CIVI'L APPELLATE -JURI SDICTION:. C.A No. 10 of
1961.

Appeal from the judgnent and decree dated
March 5, 1956 of the Madras Hi gh Court in A S. No.
256 of 1951,

R Ramanurthi Aiyar and R Gopal akri shanan
for the appellants.

R Ganapathy /lyer and D. GQGupta, for the
Respondent .

1962. February 1. The Judgnent of the Court
was delivered by
957

SHAH, J.-Messrs. Ramalingam & Co. -hereinafter
called the assessees-are a firm doing business
principally as exporters of vegetable fibres to

foreign countries. They have their place of
busi ness at Tuticorin in t he di strict of
Tirunelveli in the State of Mudras.

The contracts of sal e are made by
correspondence on approval of sanples sent by the
assessees to the foreign buyers. The contracts are
Cl.F. or CF. and the price is payable by draft
upon bank «credit to be opened by the buyer. The
course of dealing between the assessees and the
forei gn buyers was as follows: -

After the contract for a quantity of goods
was finalised by correspondence and the price
ascertained the foreign buyer opened with his own
bankers an irrevokable Letter of Credit in favour
of the assessees for 95% of the net invoice val ue:
Intimation of the opening of the Letter of Credit
was then given to the assessees through a bank
operating in the Province of Madras. The assessees
then shipped the goods, obtained Bills of Lading
in their own nanes and |odged the shipping
docunents endorsed in blank with their own bankers
together with the invoice and Bill of Exchange for
95% of the invoice value. The assessees then
di scounted the Bills through their own bankers.
The shipping documents were forwarded to the
forei gn banker who on presentation paid 95% of the
invoice anount. The Bill of Lading was then
delivered by the foreign banker to the buyer and
the goods were unl oaded.

For the year 1945-46 the Commercial Tax
Oficer, Tirunelveli determned for the purpose of
conputing tax liability under the Madras Cenera
Sal es Tax Act, 1939, the turnover of the assessees
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at Rs. 15,61,200/-. The Commercial Tax Oficer
rejected the claim of the assessees that the

amount of Rs. 15,22,000/- in respect of overseas
transactions

958

was exenpt fromliability to tax. He held that the
export transactions in respect of which the

exenption was clained were sales within the
province of Madras and subject to sal es-tax under
the Madras Ceneral Sales Tax Act, 1939. The order
of the Sales-tax Oficer was confirned by the
Board of Revenue, Madras, except as to the anount
of freight. The Board of Revenue held that the
property in the goods passed to the buyers in a
large majority of the export transactions when the
goods were shipped. On remand, the commrercial Tax
Oficer reconmput ed the tur nover at Rs.
11, 23,603/8/8 inclusive of the local sales of the
val ue of Rs. 75,082/14/0. After paying the tax the
assessees sued the Province of Madras in the Court
of the Subordinate Judge,  Tuticorin for a decree
for Rs. 10,485/- being the amount of tax paid by
themon export sales  pursuant to the order of
assessment and interest thereon at 6% unti

realisation. The /assessees contended 'that the
export sales were at' the material tinme "totally
out side the provisions of the Madras General Sal es
Tax Act, and the ‘order of assessment was ultra
vires and beyond the powers of ‘the authorities".
The Subordinate Judge decreed the claim for Rs.
10,323/- with interest at 6%till realization. In
appeal, the H gh Court of Madras reversed the
decree and dismssed the suit filed by the
assessees. Wth certificate granted by the High
Court this appeal is preferred by the assessees.

It is common ground that in the year 1945-46,
under the Madras General Sales Tax Act; 1939, the
taxing authorities had no power to |levy sal es-tax
on sales which took place outside the Province.
The decision of the appeal, therefore, depends
upon the determ nati on of the question whether the
export sales took place wthin the Province. If
they took place within the Province, the sales
were properly taxed.

We nay observe that the plea that a suit for
a decree for refund of tax paid in pursuance of
959
an order of assessment passed by the taxing
authorities on the basis that the sales took place
within the Province did not lie in the civi
court, was not raised in the Court of First
I nstance, nor in the Hi gh Court. Counsel for the
State of Madras has al so stated before us that he
does not desire to contend in this case that the
suit was, in view of the adjudication by the
taxing authorities, not naintainable. W therefore
proceed to deal with the only question which was
debated before wus at the Bar: whether the export
sales which are the subject matter of dispute in
this appeal were conpleted within the Province of
Madr as.

The dispute relates to turnover in respect of
seventeen export transactions with nerchants in
di fferent destinations overseas. As typical of the
transactions the files relating to the shipnents
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to Messrs Begbie Philips and Haylay, London and
Messrs Hindl ey and Conpany, London were tendered
in evidence and the case proceeded to trial on the
footing that those transactions were typical of
all other transactions.

On April 16, 1945, +the Mercantile Bank of
India wote a letter in connection wth the
shipnent to Messrs Begbie Philips and Hayl ey,
London about a contract of sale of five tons
pal myra fibre. The letter is in the followng
terms: -

"Dear Sirs,

Wthout any responsibility on the part
of this bank we beg to advice receipt of a
tel egram from our London office reading: -

"We open irrevocabl e credit favour Ramalingam

Conpany, Tuticorin, $400 (four hundr ed

pounds) drafts on Mercantile Bank of India

Limted, 60 d/st. invoices, full set shipped

bill's of I adi ng order bank endor sed

certificate of origin insurance covered in

London about 5 tons palmra fibre at $80

(eighty pounds) not per ton C and F. Shipnent

soonest India to
960

United Kingdom by approved shi p. Par t

shi pnents allowed expiry 6th October, ~ 1945

a/c Bagbie Phillips Hayley, Limted, |icence

No. 198281."

VWhen submitting documents under this
credit we would enphasise the fact that the
goods must be described both in the bill of
| ading and invoice identically as -advised

above and the relative bill ~marked "Drawn
under telegraphic credit No. 88-A/36 of 12th
April 1945".

We shal | furnish you with further
particul ars on recei pt of witten

confirmation.

OnM ng to frequent nutiliations in coded
tel egranms the above nmessage is subject to any
necessary corrections on recei pt of
confirmation by nmail

Kindly note that the negotiation of
bills under this credit is entirely optiona
on our part and this advice does not release
you from the Iliability attaching to the
drawer of a Bill of Exchange.

This letter nmust be produced with al
bills drawn under this credit.

Yours faithfully

(signed)...

Manager".

On May 28, 1945, the National Bank of India,

Tuticorin wote a letter to the assessees in

regard to a sale of a quantity of fibre, which is
as follows: -

"Dear Sirs,

W beg to inform you that we are in

recei pt of advice by cable of 24th instant
961

from our London office that they have

received from Messrs Hindley and Conpany,

Limted, No. 35, Crutched Friars, London, E

C. 3 an undertaking to honour your bills on
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Messrs. Hindley and Conpany, Limted No. 35
Crutched Friars, London E. C. to the extent
of $370 (three hundred and seventy pounds)
sterling being 95 per cent of invoice val ue
on the foll ow ng conditions:-

Bill to be drawn payable 90 days after
sight and to be acconpani ed by-

I nvoi ces.

Full sets of on board bills of |ading
made out to order and bl ank endor sed
representing shipments of: -

Five tons Tuticorin nmediumcut and dyed
bassine 7 inches and 7-1/2 inches equally at
$78 per tonin 1 Om. (ballots) C and F
United Kingdom post Shipnment June/July from
Cochin freight ~paid of deducted and credit
reduced accordingly - Freight basis 22nd My,
1945.

| nsurance i ncl udi ng was risk with
unli'm ted transshi pnment covered in London

Such~ shi ppi ng docunents. are to be
delivered on paynent of the bills which
shoul d bear the clause-"Drawn under N.S.I
credit nunber 83 cabled 24th May 1945"

Bills fulfilling the above-nentioned
conditions nmust / be negotiated on or before-
Extended till 30th April 1946.

Pl ease note that the bank accepts  no
liability for ‘the above undertaking and this
advi ce does not - rel ease you from the
liability attaching to the drawer of a Bill
of Exchange.

The above nessage is continued by us on
behal f  of the opening bank for your
i nformati on but w thout ‘any responsibility on
our

962
part except for the correctness of this copy
of the telegramas received by us.

When negotiating bills please produce
this letter to have the ampbunts recorded on
the back hereof.

| am Dear Sirs,
Yours faithfully
(Signed)......
Manager . "
On receipt of intimati on the assessees shipped the
goods and handed over the Bill of Lading and the
invoice to their own bankers, acconpanied by a
Bill of exchange for the anmbunt for which the
Letter of Credit was opened by the foreign banker
The assessees then discounted the bills for the
amount for which credit was opened. The taxing
authorities taxed these transactions, because, in
their view, the sales were effected in the
Province of Madras and not outside. The assessees
in the plaint in paragraph IV cl. (e) stated that
one of the salient features of the business was
that "The bills of |ading are handed over to the
Plaintiffs bankers with the clear and definite
instructions to pass on the shipping docunents to
the buyers only on paynent. They are what is
styled in comercial parlance as DP bills, i.e.
documents to be handed over on paynent". This
avernent in the plaint was not traversed in their
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witten statenent by the defendants. The only
wi tness exanined at the trial was A V. Sanuel, one
of the partners of the assessees’ firm He deposed
to the practice which was followed by the
assessees. He stated.-
"After shiprment we obtain Bill of |ading nade
out in our name as shipper. W draw a bill of
Exchange and along with bill of |ading and
i nvoi ce. These docunents are deposited with
Nati onal Bank. W endorse in Bank on the Bil
of Lading. It is only after paynent of

963
the Bill of exchange by the foreign Bank on
behal f of the purchaser, the Bill of Lading
is handed over. Till the bill is paid for no
title in the goods pass and the goods are at
our disposal. If the bill is not honoured the
Bank wi ||l _ask us® for directions as regards

the di sposal of goods. Under instruction from
the ‘buyers foreign banks give .instruction to
any local-Bank to give credit up to a certain
l[imt. Inspite of letter of credit as drawers
we are responsi bl e ~under the bill of
exchange. W can di scount in any bank and not
nerely in the/credit opening bank."
In cross-examnation / he stated that the "credit
openi ng bank opens credit on behalf of the
purchasers. Those' banks are not~ known to  us
before."

It is clear fromthe terns of the two letters
dated April 16, 1945, -and May 28, 1945, that the
forei gn buyers had opened letters of -credit for
the benefit of the assessees, for the ampunts set
out therein. These, it appears, were genera
credits and intimation thereof ~was given by the
| ocal bankers in India who were agents of the
forei gn bankers. The |ocal bankers, however, did
not undertake any liability by intimating the
opening of the letter of credit and the assessees
were expressly inforned that they (the assessees)
woul d not be released fromtheir liability under
the Bills of Exchange drawn by them The assessees
negotiated the Bills through their bankers after
receiving an intimtion of the opening of credit.

Counsel for the State of Mdras submits that
the property in the goods which were the subject
matter of sale passed in Tuticorin when the
assesees received an anpbunt which represented the
price the goods against delivery of the Bills of
Ladi ng endorsed in blank with authority to
conpl ete the endorsenment. In substance, the plea
is that the oreign bank opening the letter of
credit is an agent
964
of the buyer, and that bank authorizes its own
branch to pay the price to the shippers and by the
arrangenents nmade by opening the letter of credit,
price is paid to the vendor in his own country
agai nst the bill of Lading endorsed in bl ank.

It is necessary to appreciate the true nature
of the comercial letter of «credit extensively
used in foreign trade. During the last few
decades, expansi on of i nternational trade
i nvol vi ng over seas transacti ons has rai sed
probl ems of peculiar difficulty. The parties to a
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contract to supply goods are generally unknown to
each other and the contract is the result of
correspondence between the parties. Often neither
the seller nor the buyer is prepared to trust the
ot her. Again, between the delivery of the goods in
such trade on board the ship and its wultimte
delivery at the destination, the seller is
reluctant to tie up his funds. The seller hinself
in generally a purchaser of goods fromthe |oca
market and has invested funds in purchasing the
goods. The buyer is also unwilling to nmake paynent
in advance. To tide over the problemcreated by
this reluctance of the 'seller and the buyer,

bankers of i nternational  repute and credit
i nterpose. They for a ~small conmi ssion undertake
by opinion letters of credit to honour the Bill of

Exchange drawn by the seller acconpanied by the
i nsurance policy and the invoice relating to the
goods form ng  the subject matter of the contract.
At the instance of the buyer the banker issues a
letter of —credit which is addressed to the world
at large or nore frequently to specified person or
persons: thereby the banker undertakes to honour
the Bills of Exchange drawn on the faith of that
letter. Invariably, the Bills are payable in
future but the exporters as the beneficiaries
under the contract, have the guarantee of the
banker that paynent will be forthcomng and are
also entitled to discount the bills with any party
cogni sant of the undertaking of the origina

965

banker. There are generally four parties to such a
transaction-the buyer, the seller, the banker who
issues the letter of credit, called the issuing
banker and the internmediary or~ the negotiating
banker who allows credit to the seller on the
bills lodged with him Between the buyer and the

i ssuing banker, the contract is that he will pay
bills drawmn by the seller of the goods against
delivery of the Bill of Lading, i nsurance

certificate and invoice. The buyer undertakes to
put the banker in funds to enable him to make
payment if the docunments are presented. The
relati on between the buyer and the banker is not
of pricipal and agent. The contract between the
i ssui ng banker and the negotiating banker may be
of a dual character. Were the issuing banker’s
instructions are nerely to advise the credit, and
the credit <calls for bills to be drawn either on

the issuing banker or on the buyer, t he
i nternediary banker nmay negoti ate t he
beneficiary’s bills. In such a case he stands qua

the issuing banker as principal to principal, for
either he succeeds to the rights of the
beneficiary under the credit or, if he negotiates
relying on the credit alone, as acceptor of the
offer it contains. If the instructions call upon
the intermedi ary banker to pay or to negotiate the
beneficiary’'s bills, the internediary banker is
the issuing banker’s agent.

Under the ternms of the contract between the
assessees and the foreign buyer the price was to
be paid "by draft after 90 days under bank credit
to be opened by the buyer for 95% of the net
i nvoice amount." By the letter of «credit the
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forei gn banker guaranteed to pay the amount in
London. The issuing bank intinmated the opening of
the letter of credit, but there is no evidence of
any express directions to its agent in India to
pay or negotiate the draft. The letter of credit

was general; and it was open to any bank on the
faith

966

thereof to negotiate the bill issued by the

assessees. The paynment nmade by the internediary
bank was not and could not therefore be on behalf
of the 1issuing bank nmuch less on behalf of the
buyer. By negotiating the bill, the banker of the
assessees becane the acceptor of the offer
contained in the letter of credit of the issuing
bank, and as such acceptor obtained the Bill of
Lading, the invoice and  the Bill of Exchange and
presented them for paynent. This arrangenent was
not an arrangenent for paynent of price on behalf
of the buyer.

It appears clear from the two letters dated
April 4, 1945, and WMy 28, 1945, that the banks
accepted no liability by intimating the opening of
the letter of credit and the liability attaching
to the assessees by drawing Bills of Exchange was
not discharged. If the liability of the assessees,
as drawers of the Bills of Exchange continued, the
arrangenent made by the buyer ~could not  be
regarded as one to pay the price through his
banker in India. As stated  hereinbefore, the
rel ati on between the buyer and his issuing banker
was not of principal and agent, nor was the
rel ati on between the issuing bankar and the
i nternedi ary banker that of principal and agent.
The two bankers were interposed for the protection
of the seller as well as the buyer. The issuing
banker did not purport to act as agent of the
buyer and the internediary banker accepted the
general offer of the issuing banker by negotiating
the draft. By so accepting the offer and by taking
over the Bill of Lading, the insurance certificate
and the invoice which represented title to the
goods the internediary banker did not act as an
agent of the seller.

The price in respect of the goods was not
received in the Province of Midras, and the
property in the goods also did not pass to the
buyer
967
within the Province. Tax in respect of the sale of
fibre by the assessees under the di sput ed
transactions was therefore not exigible under the
Madras Ceneral Sales Tax Act.

The appeal is therefore allowed: the decree
of the H gh Court is set aside, and the decree of
the trial Court is restored with costs in this
Court and the Hi gh Court.

Appeal al | owed.




