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Leave granted in S.L.P (C) No. 7766 of 1994.

These Civil Appeals and Transferred Cases rai se conmon
guesti ons and can be di sposed of together. The Cvil Appeals
rise out of judgments of the Hgh Court of Allahabad and
Raj asthan H gh Court. The transferred cases arise fromthe
Del hi H gh Court and fromRailway C aim Tribunal (Lucknow
Bench). Counsel have referred to the docunents contained in
T.C. No.47 of 197 (Eastern coalfield Ltd. vs. /Ashoke
Silicate & d ass Wrks, Delhi ) for conveni ence, apart from
the pl eadings and docurments in the other paper books. T.C
No 47 of 1997, referred to above, is a case filed as CWP.
No. 864 of 1985 in the Delhi Hi gh Court and transferred to
this Court by virtue of orders in T.P.(c) No.713. of 1995.
On transfer it was nunbered in this Court as T.C. No. 47 of
1997.

The broad facts in all the cases are simlar. The
appel l ants/petitioners are all consignees of coal fromthe
collieries. The issue relates to the right of the Railways
to recover 'penal charges’ relating to overloading of coa
i n goods wagons beyond the perm ssible carrying capacity’ of
each wagon, fromthe consignees. Wile the Railways claim
that the said charges can be recovered fromthe appellants-
consi gnees, the appellants, on the other hand, contend that
the Railways ought not to have pernitted overl oading or
coal at the collieries railway-siding and that the consi gnor
collieries and therefore the consignees cannot be nade to
pay these 'penal charges’. The petitioners/appellants not
only seek refund of penal charges paid but a direction that
in future, the Railways should be directed not to collect
the sane fromthe consignees.

The broad facts of the case can be gathered fromthe
Del hi case T.C. No. 47 of 1997. The paper book in this case
contai ns exhaustive pleadings and docunments. The T. C. was
initially filed as a wit petition in the Delhi H gh Court.
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The writ petitioner, Ashoka Silicate & G ass Wrks, Delhi is
a consignee of coal. It obtained a letter of identification
or sponsorship fromthe Comm ssioner of Food & supply, Del hi
reconmendi ng the allotnent of a particular quantity of coa
year after year as per the petitioner’'s requirenments.
Thereafter the petitioner conpleted ’financial arrangenments’
through its agent MS Ransaran Das & Bros, who have their
office in New Delhi. The said agent obtained a Form which
is basically a form for approval of the sponsored quantity
of coal wther for every nonth in the year or for a
particular month. The said programe was then submitted to
the Collieries ( The Eastern Coalfields Ltd. which is a
subsidiary of Coal India Ltd.) for their approval so that
the Colliery could agree to supply accordingly. After
receiving the approval from the Collieries, the said
pr ogr amre was subm tted to t he Director of
Moverrent s( Rai | way) who wor ks under the Railway Board so that
the requisite number of wagons could be allocated for supply
of coal by the Collieries to the petitioner. Once the
Programme is approved as above, the wagons woul d be brought
and kept at the private railway siding of the Collieries for
loading the coal. After the conpletion of |loading, a
forwardi ng note would be prepared by the Colliery. the
wagons woul d be earmarked for different consignees and they
nove from the colliery to a focal point  or booking point
where the weigh bridge of the Collieries or Railways is
| ocated. The wagons constitute a ’'rake” at the focal point
and then each wagon' would pass across the weigh bridge and
the weight of the wagon | oaded with coal woul d be verified
and noted in the forwardi ng note-and in the railway receipt.
The Railways Act, 1890 and the Railways Act, 1989 contain
provi sions which require that the  "average carrying
capacity" of each wagon be nmarked on the wagon. Section 53
of the old Act refers to (i) the maxi num carrying capacity,
(ii) normal carrying capacity(and its variations ) and (iii)
Rule 161A of the IRCArefers. to the permssible carrying
capacity. As of now, weight upto and excess of 2 tonnes
(previously it was 1 tonne) - over and above the pernissible
carrying capacity of each wagon - ~is not subject to any
penal charge. But beyond that, penal charges are |evied and
collected at the tine of delivery of the coal from the
consi gnee, or else the goods will not be released.
Invariably, the consignees in all the cases before us
have obtained delivery of the coal including the coal which
is in excess of the permssible carrying capacity of the

wagon and have paid - apart from the normal rate for
carriage- the penal charges also. In none of “the cases
before us has the consignee - who had the choice of

rejecting the overloaded coal at the destination point -
rejected the excess coal so overloaded while taking at the
desti nati on point.

The cases before us cover two periods, nanely where the
penal charges were |l evied and coll ected by the Railways when
the Railways Act, 1890 was in force (upto 30.61990 ) and
agai n where such charges were |l evied and collected after the
Rai | ways Act, 1989 cane into force, i.e from1.7.1990. There
are certain difference in the respective provi si ons
appl i cabl e under the old Act and the new Act whi ch have been
pl aced before us and we shall refer to them at an
appropriate stage.

It is contended for the consignees - as reveal ed, from
the Judgnents of the Allahabad Hi gh Court in appeal that the
relevant Rule 161A or the IRCA (Indian Railway Conference
Association) in force during the period of the old Act of
1890 is consistent with section 53 of the old Act and hence




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 18

liable to be declared void. It is in addition contended in
this Court that Rule 161Ais wultra-vires of the old Act
i nasmuch as wunder the old act, there is no provision
corresponding to section 73 of the New Act, which pernmts
such penal charges to be leied and collected for
over| oadi ng, - fromthe consignor, consignee or endorsee, as
the case may be. It is also contended that Rule 6 and 29 of
the Special Tariff for Coal in the Eastern Railway permt
only ordinary rate of tariff to be levied and hence Rule
161a is inmplitly excluded. Reliance is also placed on clause
187 of the Manual to infer that the liability for the pena

charges is only on the consignor. Yet another contention
based before wus is that Rule 161A of the Indian Railway
Conf erence Association and Section 73 of the new Act, in so
far as they permit recovery of the penal charges fromthe
consignee - who it is said is not a 'delinquent’ - are
arbitrary and violative of Article 14 of the Constitution
of India.  The submission is that for no fault of the
consi gnee, Rule 161A of the Indian Railways Conference
Associ atiion-and section 73 of the new Act permt recovery
of penal —charges from consignee, and therefore they are
arbitrary and violative of Article 14. It is al so contended
for the appellant that the title to the goods has not passed
to the consignee att the time when the colliery overl oaded
the goods into the 'wagons. The contract between the colliery
and the consignee, no doubt, was 'F .. O R - Railway
Siding’ but it is contended that inasmuch-as title passed
only after the overloading, and after Railway receipt is
prepared later, the consignor alone is the 'delinquent’ and
is responsible to pay the penal charges. The consignee, it
is said, has no choice except to take delivery of the
over | oaded goods. The consi gnee al so contend that apart from
directing refund of penal charges already collected; there
should be a direction that in future the same shoul d not be
coll ected fromthe consignees.

On the other hand, it is contended for the Railways
that the petitioners nust go for a civil suit as hel'd by the
J & KHgh Court in Darshan Kumar vs. Station Master [AIR
1988 J & K p.74]. It is contended that these charges are
conpensat ory charges though they are called ’'penal’ and that
it is not necessary that there should be nmens rea. Rul e 161A
of the I ndian Railways Conference Association is not
inconsistent with section 53 of the old Act. It is contended
that the said Rule was issued by the Railway Board under the
power delegated to it by notification issued by the Centra
CGovernment on 24.3.1905 and 8. 10. 69(respectively w th regard
to power under section 54 and section 29) and that the
letter dt. 7.5.1981 (Annexure-Q in TC No.47/97) shows. that
the Railway Board validity issued Rule 161A in Part (vol.1)
of the Indian Railway Conference Association and that the
said Rule is protected by sections 54(1) and 29(1) of the
old Act. It is also contended that the Railways are entitled
to Collect the penal <charges fromthe consignee under Rule
161A inasmuch as in the second part of Rule 161A, there is
no restriction as to the party fromwhomthe penal charges
are to be collected. So far as the new Act of 199 is
concerned, it is contended that section 73 specifically
permits the Ilevy and collection of penal charge fromthe
consi gnor, consignee or endorsee, as the case may be. In
other words Rule 161A of the Indian Railway conference
Association is now replaced by a statutory provision in the
new Act. It is pointed out that the penal charges are not by
way of penalty but are charges leved to conpensate the
Rai | ways for the deterioration or danages done to the rails,
bri dges, wagons and the engines which are made to carry
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extra |l oad over and above the pernissible carrying capacity,
consequent to the overloading. The penal charges are payable
by the consignee, inasmuch as the consignee has taken
delivery of the overl oaded goods and benefited by using the
same in its consunption processes. It does not lie in the
nmout h of such a person who is beneficiary of the
overloading, to contend that it is liable only for the
normal charges and not for the penal charges. Again under
section 55 of the old Act and section 83 of the new Act,
there is a lien in favour of the Railways which extends to

the collection of the penal charges. It is also to be
presuned that the consignee has passed on the burden to its
consuners. (M . B. Sen, |learned senior counsel, appearing

in CA No. 7514 of 1995 arising from the Judgnment of the
Raj ast han H gh Court, however, contended that cenent is a
controlled commpdity ~so as price is concerned and his
clients could not have passed on the extra burden to
consumers, simlar argunment was raised in C.A No. 4266 of
1996) .

In the above contentions, the following points arise
for consideration:
(1) What is the distinction between the words ' maximum
carrying capacity’ used in section 53(1) of old Act (section
72(1) of new Act), ’'normal carrying capacity wused in
section 53(2) (section 72(2) of new Act' and 'permissible
carrying capacity’ used in Rule 161A of the Indian Railway
Conf erence Associ ationt (section 73 of the new Act)?
(2) Wiether Rule, « 161A of the Indian Railway Conference
Association is inconsistent with-section 53 of the old Act?
(3) Wether Rule 161Ais ultra-vires of the Railways Act ,
18907
(4) Do Rules 6, 29 of Eastern Railways Coal Tariff confer
any right on the consi gnees which excludes or overrides Rule
161A?
(5) Are the charges levied under Rule 161A of the Indian
Rai | way Conference Association or ~under section 73 of the
new Rai |l ways Act, 1989 (read with Railway (punitive charges
for overloading of Wagons ) Rules, 1990 penal in‘'nature or
are al so conpensatory? Are they arbitrary and viol ative of
Article 14 of the Constitution of I'ndia as they pernit the
Rai |l ways to recover the penal charges fromthe consignees
who, according to the appellants/petitioners, are not
responsi ble for the overloading of the <coal beyond the
permssible limts in the wagons at the colliery siding and
are not ’delinquents’?
(6) What is the effect of delivery of the Railway Receipt
to the consignee under the Railways Act, 1890 and the
Rai | ways Act, 1989 and does it have the effect of
transferring all the cosignee, including the Jliability to
pay penal charges at the tine of delivery of the overl oaded
goods to the consignee?
(7) In any event, does the Railways not have a lien for
collection of the penal charges fromthe consignee because
of section 55 of the Railways Act, 1890 or section 83 of the
Rai | ways Act, 19897
(8) Can the consignees (except the appellant in CA No. 7514
of 1995 and CA No. 4266 of 1996) seek refund from the
Rai | ways wi thout pleading and proving that they have not
passed on the burden of the penal charges to their
consuners?
(9) Are the consignees entitled to any direction that the
Rai | ways should not, in future, collect these penal charges
fromthe consi gnees?
Poi nt 1:

At the outset, it 1is necessary to understand the
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di stinction between the words ’naximum carrying capacity’,
"normal carrying capacity’ and "perm ssible carrying
capacity’ used in various provisions. The penal charges
under Rule 161A and section 73 of the new Act are |eviable
only for exceeding the ’'perm ssible carrying capacity’.

Now Rul e 161A which deals with overl oadi ng of coal was
introduced w.e.f. 7.5.1981 and is contained in | RCA (Indian
Rai | way Conference Association) Goods Tariff. The said rule
was in force till the new Rules called
"The Railways (Punitive charges for overl oadi ng of wagons)
Rul es, 1990 were framed under section 87 of the new Act
(published in Gazette on 7.6.1990). Since 1981, Rule 161A
has undergone m nor changes concerning the extent to which
extra-free-load is pernissible etc. For the purposes of the
poi nt involved, these mnor variations are not relevant and
it is sufficient to refer to the Rule 161 A as it was
originally introduced in1981. 1t reads as foll ows:

"Rule 161 A: Penalty for '|oading

coal ~ beyond perm ssible carrying

capacity of the wagons:

(1) In loading coal, consignors are

required not to exceed t he

perm ssible carrying capacity of

the wagon used or any reduced

carrying capacity that may be

required in t he ci rcunst ances

referred to in Rule 163. Should

overwei ght be 'discovered at~ the

booki ng point ‘or  en-route or at

destination, such overweight beyond

perm ssible carrying capacity of

t he wagon used will,

not wi t hst andi ng anything contained

inthis Tariff or in any -other

Rul es or instruction, be charged at

the normal wagon load rate if the

overweight is nore than one tonne

and at snmmlls rate applicable to

coal traffic, if the overweight is

m ore than one tonne, for the

entire distance from the booking

point to the destination

(2) The Railway Adm nistration my

i ssue separate i nstructions in

regard to limts of weight beyond

whi ch over -l oaded wagons coul d not

be carried. Such instructions may

al so specify the charges, penalties

and ot her consequences that woul d

ensue from |oading beyond such

limts" .

Rule 161A(1) is, it will be noticed in tw parts. The first
part deals with the prohibition while the second part
concerns the levy and collection of penal charges and does
not specifically say from whom The Rule uses the word
"perm ssible carrying capacity’.

We shall next refer to Section 53. It reads as
foll ows: -
"Section 53: Maxi mum  carrying

capacity for wagons: (1) The gross
wei ght of every wagon or truck
bearing on the axles when the wagon
or truck is loaded to its maximm
carrying capacity shall not exceed
such limt as may be fixed by the
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Central Governnent for the class of
axl e under the wagon or truck.
(2) Subject to the Ilinmt fixed

under sub-section (1), every
rail way admi ni stration shal
det erm ne the nor mal carrying

capacity for every wagon or truck
in its possession and shall exhibit
the words and figures representing
the normal carrying capacity so
determined in a conspicuous manner
on the outside of every such wagon

or truck.
(3) e e
(4 Notwithstanding — anything

contained in~ sub-section. (2) or

sub-section (3), where a railway

adm ni strationthinks it necessary

or expedient so to do in respect of

any wagon or truck ~carrying -any

specified class of  goods or any

cl ass of wagons-or trucks of any

speci fied type, it may, by

notification, vary the nor ma

carrying capacity for such wagon or

truck or such class of wagons or

trucks and, subj ect to such

conditions as it may think fit to

i npose, determ ne for the sanme such

carrying capacity as nay be

specified in the notification and

it shall not be necessary to

exhibit the words and figures

representing the carrying capacity

so determined on the outside of

such wagon or truck or such class

of wagons or trucks:

Provi ded that in no case the

gross wei ght of such wagon or truck

or such class of wagons or trucks

shall exceed the limt fixed under

sub-section (1) for the class of

axl e under the wagon or truck."

The section wuses the words 'naxi mum carrying capacity’
"normal carrying capacity’ and variation of normal carrying
capacity. (The correspondi ng section under . the new Act,
1989 is Section 72).

The above provisions of old section 53 were the result
of the Railways (Amendnent) Act, 1954 (Act 22 of 1954). The
purpose of this section is made clear in the statenent of
obj ect and Reasons of the amending Bill which preceded the
sai d anendi ng Act of 1954. It reads as follows:

"Wth view to secure better

utilisation of the avail abl e wagon

space, railways allow wthin the

limt of safety, |oading of certain

cl asses of goods somewhat in excess

of the marked carrying capacity of

the wagons. Al though such enhanced

carrying capacity is not exhibited

on the out si de of t he wagon

required by sub-section (1) of

Section 53 of the Indian Railways

Act, 1890, railways notify it
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through circulars for the guidance

of the public. Freight charges are

also collected in such cases on the

i ncreased artying capacity SO

permtted.

As however, this practice is not

strictly in conformty with the

irovisions of section 53 of the

I ndi an Rail ways Act, 1890, the

present Bill seeks to amend this

section suitably to permt |oading

wagons (when occasion so requires)

beyond the marked carrying capacity

wi t hout exhi biting the enhanced

capacity on the outside of the

wagons".

The variation of the normal carrying capacity as pernitted
by Section 53(4) are  however subject to the proviso at the
end of | the sub-section which says that in no case shall he
gross wei'ght of such wagon or truck exceed the Iimt fixed
under Section 53(1) for the class of axle under the wagon or
truck. For exanple, excess upto 1 tonne over an d above the
normal capacity was permtted wthout extra charge
initially and now the said limt is raised to 2 tonnes.

Thus, it is to be noticed that while Section 53(1) of
the old Act (Section 72(1) of the newAct) uses the words
"maxi mum carrying  capacity', and Section 53 (2) of the old
Act (section 72 (2) of the new Act) uses the words ’'norma
carrying capacity’, Rule 161A ~of the Indian Railway
Conf erence Association ~an Section 73 of the new Act (which
enmpowers | evy capacity’.

New i nasmuch as penal charges under Rul e 161A (or under
Section 73 of the new Act) are |eviable only for exceding
the "permissible carrying capacity", it is, therefore,
necessary to understand the significance of these words.
That, to a large extent, is  explained by the Statenent of
bj ects and Reasons of the 1954 Anendnent of the old act set
out above. Section 16 if the old act(and Section 27 of the
new Act) deals with the u of rolling stock. Wat design or
type of rolling ck is to be used is to be decided by the
Central Governnment, Mnistry of Railways ( Railway Board),
in consultation with its Research and Design O ganisation
The maxi mum gross-wei ght bearing on the axles is determ ned
by the Conmi ssioner of Railway safety, when granting
perm ssion under section 16 of the old Act (Section 27 of
the new Act). The Railways subnmit to the Commissioner the
conpl ete design particulars indicating the 'gross weight’
and the ’'gross weight bearing on each axle . [ The ’'gross
weight’, for which sanction is given by the Conm ssi oner of
Rai | way safety on behal f of the Central Governnent is the
maxi mum and can in no cases be exceeded by any - executive
order of the Railway Board, wthout reference to the
Conmi ssioner. On the other hand, the ’'normal’ or ’'marked
carrying capacity determned by the railway Adm nistration
under Section 53(2) is subject to the maximumreferred to in
Section 53(1). The normal carrying capacity specified in
Section 53(2) can be varied by the railway admnistration in
exerci se of powers granted under Section 53(4) (inserted by
the 1954 Amendnent) but subject again to the maximumlimted
by section 53(1) as stated in the proviso below section
53(4). Any variation of the normal capacity as permtted by
section 53(4) is "subject to such conditions as it (the
Central Governnent) may think fit to inpose" and even these
conditions cannot override the limts prescribed under
Section 53(1). Inasnuch as the enhanced capacity, if any,
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under Section 53(4) may not possibly be imediately
exhi bited on the outside of the wagon when occasion arises,
it has becone necessary to notify it for guidance of the
public. Thus it is <clear that the ’'gross weight’ and
"maxi mum carrying capacity’ (Section 53 (1)(section 72(1) of
new Act) are laid down by the Comm ssioner of Railway Safety
on behalf of the Govt. of India while the 'normal carrying
capacity’ (Section 53(2))(section 72(2) of new Act) is
mar ked on the wagons by the railway admnistration but is
al ways below the linmts prescribed in Section 53(1).

So far as the words 'permissible carrying capacity’
which occur in Rule 161A of the Indian Railway Conference
Associ ation and section 73 of the new Act are concerned, the
said words obviously refer. the average carrying capacity’
nmentioned in Section 53(2) (Section 72(2) if new Act) or
such enhanced permissiblelimts of carrying capacity as
may be fixed under Section 53(4) of the old Act (or Section
72(4) of the new Act). This wview of ours is clearly
strengthened by the definition of "permssible carrying
capacity" in Rule 2(d) of the 1990 Rules. Rule 2(d) says as
fol |l ows:

Rul e 2(d) ' Permissible carrying

capacity’ neans the normal carrying

capacity determ ned under sub-

section (2) or (3) of section 72 or

where a railway adm nistration has

det er mi ned a varied carrying

capacity under 'sub-section (4) of

section 72, such varied carrying

capacity, whichever is higher."

This permissible carrying capacity cannot, as already
state, exceed the upper limts prescri bed by t he
Comm ssioner of Railway Safety under Section 53(1) of the
old Act (Section 72(1) of the new Act). (See al so Johari’s
comentary on Railways Act, 1989 (1991 Ed.) pp. 124, 241, 242).

The above neaning of the words wll be helpful in
under st andi ng the di scussi on under Points 2 to 8.

Poi nt 2:

The first contention for the appellants is that Rule
161A is inconsistent with section 53(1) of the Act. It wll
be noticed that while section 53(1) prohibits overloading in
excess of the maxi mum carrying capacity, Rule 161A permts
| oadi ng beyond the perm ssible carrying capacity and the
charging therefore. odviously the contention is based upon
a msconception of equating the pernissible carrying
capacity with the maxi mum carrying capacity, which words are
distinct and different as explained by us under Point 1.
Rul e 161A does not enabl e the consignors, as Wongly thought
by the petitioners, to |load the wagon beyond the naxi mum
carrying capacity. The penal charges under Rule 161A are
attracted if the weight goes above the perm ssible carrying
capacity which is always under section 53(1). Therefore the
contention itself is based on wong prenises. In addition
the H gh Court of Allahabad has pointed out that Rul e 161la
isin fact designed to achieve the objects covered by
section 53(1) (2) and (4). There are , therefore, unable to
find any inconsistency between Rule 161A and section 53 of
the old Act. For the aforesaid reasons, this contention is
rej ected.

Poi nt 3:

The question is whether Rule 161A of the Tariff s
ultra-vires of the old Railways Act, 1890, Counsel for the
consi gnees argued that the Rule is traceable to the rule
maki ng power under section 47(1)(g) and is limted by the
puni shrrent provided in section 47(2) read with section 93 of
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the old Act. It is argued that section 47(1)(g) enables
rules to be nade generally "for regulating the travelling
upon, and the use, working and managenent of the rail way"
and section 47(2) says that breach of rules may be puni shed
by fine not exceeding Rs. 160 and that section 93 states
that railway conpanies, contravening section 53 with regard
to "maximum load’ to be carried in any wagon, could be
directed to pay Rs.20 for every day of the contravention

Hence it is argued that no penalty under section 161A can be
i mposed. It is also contended that Rule 161A has not been
published in the Gazette as required by section 47(3).

It is, however, contended for the Railways that for
purposes of Rule 161A of the IRCA the rule nmaking power of
Section 47(1)(g) 1is not 'relevant in this context t hat
Rul e 161A is protected by section 29(1) and Section 54(1) of
the old Act. W shall therefore, reer to section 29(1) and
section 54(1) to find out if this contention of the Railways
is well founded.~ Section 29 reads as foll ows:

"Section 29: (1) The Centra

CGovernirent nmay, be general or

speci-al —orders fix~ maxi-mum and

m nimumrates for the whole or any

part of a railway, and prescribe

the conditions in which such rates

will apply.

(2) The Central Gover nnent

may, by a later order, fix the

rates of any other charges for the

whol e or any part of a railway and

prescribe the conditions on which

such rates of charges shall apply."

Under section 3(13) of the old Act, 'rate’ is defined as
i ncl udi ng "any fare, charge or other -paynent for the
carriage of any passenger, animal's or goods." |In our view,
"ot her paynment’ could be by way of a penal charge as levied
by Rule 161A.

Agai n section 54(1) st ates t hat the rail way
adm ni stration nay inmpose conditions not inconsistent with
the Act or with any general rules nade thereunder, "Wth
respect to the receiving, forwarding or delivery of any
ani mal or goods."

Thus both sections 29(1) and 54(1) in our view protect
Rule 161A. But it is argued that Rule 161A is in Part
1(Vol.1) of the IRCA and that it is only Part 1(Vol.2) that
is issued wunder the authority of the Central Governnment as
stated on the cover page of the IRCA Rules. This point
requi res a deeper investigation.

It is true the cover page of IRCA Rules states that
only Rules in Part 1(Vol.2) are issued under the authority
of the Central GCovernment and not the rules in/ Part
1(vol .1). We, however, find fromthe letter dated 7.5.1981
(Annexure-Qin T.C. 47/97 of Ashoka Silicate & G ass Wrks
i.e. WP. No.864 of 1985) that the said Rule 161A was issued
by the Railway Board in the Mnistry of Railways, Governnent
of India, and communicated to all General Managers in-the
Rai lways and all Non-Governnment Railways(including Port
Trust Railways). Question is whether when the Railway Board
i ssued Rule 161A and included the sane in IRCA Part 1
(Vol.1), the said rule could be statutory though not issued
by the Central Government as in the case of Rules in Part 1
(vol.2)?

In this connection, the notifications of the Centra
CGovernment delegating its powers wunder section 54 and
section 29 to the Railway Board are inportant. The
Notification of the Government of India (No.14-21, No.81)
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dated 24.3.1905 (Act IV of 1905) and issued in the nanme of
the CGovernment-CGeneral shows that the Railway Board was
invested with powers of the Central Government under various
sections including section 54 of the old Act. Again
Notification (No.TRC/1079/69/11) dated 8.10.69 issued by the
Central CGovernment under section 2 of the Indian Railway
Board under section 29 of the old Act of 1890 (published in
gazette on 18.10.69) of the Central Government.

The effect of the above delegation is that Rule 161A of
IRCA Rules, Part 1 (Vol.1l) - which is traceable to section
29 or section 54 of the old Act - is clearly issued by the
Rai |l way Board as per its letter dated 7.5.1981 in exercise
powers delegated to it 'by the Central Governnent. In other
words, though it may be true fromthe cover page of | RCA
Rules that Part 1(Vol.2) alone is issued under authority of
Central Governnent, it is established that Rule 161A in Part
1(Vol .1) has the authority of the Railway Board, the
del egate of the Central Gover nrent . Ther ef or e, the
contentions of the appellants/petitioners that Rule 161A is
traceable to section 47(1)(g), ‘that the rule is not
published in the Gazette ~as required by section 47(4) and
that only fine or penalty as stated in section 47(2) or
section 93 of the old Act~ could be inposed, are wholly
unsupport abl e.

W nmay incidentally point out that in the H gh Court
the question of vires of Rule 161A was not specifically
rai sed and the only point argued was that Rule was
i nconsi stent with section 53. However, as the point has been
argued before us, we have considered the sane and we find no
substance in the point. Pointt 3 is held against the
appel | ants/ petitioners.

Poi nt 4:

To Contend that Rule 161A is excluded by other rul es,
reliance is placed by the appellants/petitioners on Rules 6
and 29 of Eastern Railway Coal Tariff Part 1, as impliedly
excluding Rule 161A. Rule 6 carries the heading ' charges
payable in respect of the overloading the excess coal and
re-loading the sane and the ‘denmurrage charges payable
therefor. Therefore, it is clear that this rule does not
cover penal charges for over| oading coal beyond the
perm ssible limts and cannot be said to exclude Rule 161A.
Coming to Rule 29, it reads as foll ows:

"Rule 29: Wagons not be |oaded in

excess of maxi mum wei ght

prescri bed: Consignors in |oading

are required not to exceed the

maxi mum wei ght prescribed for a

wagon. Shoul d over wei ght be
ascertained on weighnent, the | oad
will be reduced. In case of

consi gnnents weighed in route, any

overl| oadi ng, however, detected at

destination is liable in the sane

rate as the remnai nder of the

consi gnnent . "
It is true Rule 29 deals with coal but we nmay point out that
Rule 161A also deals exclusively with coal and was
specifically introduced to deal wth overloading coa
beyond the perm ssible carrying capacity. It will be noticed
that Rule 29 deals wth |oading beyond the maxi num wei ght
prescri bed by section 53(1) (see discussion in Point 1),
while Rule 161A deals with penal charges for loading in
excess of the permissible carrying capacity asa stated in
section 53 (2) and section 53(4). Rule 29 was introduced to
clarify that for carriage of the excess coal the rate to be
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charged is the normal rate. The Rule was not intended to
deal with the penal charge. Finally, one nore strong reason
against the petitioner’s contention is that Rule 161A
contains a non-obstante clause. The non-obstante clause in
Rul e 161A reads as foll ows:

"notwi t hst andi ng anyt hi ng cont ai ned

inthis Tariff or in any other Rule

or instructions"

Therefore, the said clause would, in any event, override
Rules 6 and 29 of the Eastern Railway Coal Tariff, Part I,
even if they are to cover the sane field. for all the above
reasons, we hold on Point 4 that Rule 161A is neit her
excluded by Rule 6 nor by Rule 29 of the Eastern Rail way
Coal Tariff.

Points 5 and 6:

These two points are  nore substantial. Elaborate
subm ssi ons were nmade buy counsel on both sides on them

We have al ready set out the facts showi ng the manner in
whi ch, 'according to the consignees, the goods are | oaded at
the Collieries siding, weighed thereafter when the train
passes over the weigh bridges and how the railway receipt is
latter issued. Counsel on both sides concentrated on the
guestion as to whether title to goods passed to the
consi gnee before the goods were | oaded or whether title did
not pass till the railway receipt was issued after the
over|l oadi ng and detection of extra load. This was done to
find who was at fault at the tinme of overl oading.

An endeavour ‘was made by the learned counsel for the
Rai | ways, on the basis of the judgment of this court is
Kuchwar Line and Stone Co. Vs MS Dehric Rohtas Light
Rai |l way Co. Ltd. & Another [ AIR 1969 SC 193] to contend
that the title in the goods passed to the consignee the
nonent allotnment orders were passed by the Coal Conmi ssioner
under Colliery Control Order, 1945 and it was contended, as
stated in that decision, that the Colliery when it I oaded
the goods in the wagons acted as the ’agent’  of the
consignee. It was argued for the Railways, that if at the
time of overloading the title had passed and the colliery
was only the agent of the consignee, then the Railway could
recover the penal charges fromthe consignee. This argunent
could not, if any, however, be pursued further because,
during the relevant tine when the goods in question before
us were | oaded, the Coal Conm ssioner was not in the picture
so far as certain types of coal were concerned and, the
collieries and the consignees were dealing with each other
as principals i.e. as sellers and buyers. This clear from
the subsequent notifications under the Coal Control Order
1945 set out in the recent judgnent of this Court in Coa
India Ltd. & anot her vs. Continental Transport/ and
Construction Corporation & hers [1997 (9) SCC 258].

Yet another endeavour was mnade by the | earned counse
for the Railways to contend that the contract between the
collieries and the consignees was not nerely an F.OR
contract but was "F.OR - Railway Siding" at the Colliery -
what in English law is called Free Along Side (F. AS.)
contract and that title in regard to unascertai ned goods in
such cases passed to the consignee as soon as the goods were
brought to the private Railway siding at the colliery and
were identified or earmarked for loading to the particul ar
consi gnee in whose favour the wagons in question were
allotted. Reference in this connection was nade on behal f of
the Railways to the nmeaning of FAS contracts in Hal sbury’s
Laws of England (4th Ed., 1984) (Vol.41 , Sale of Goods para
940) and to Benjanmin on Sale (5th Ed. 1997) (para 21.010,
21.011). It is stated in Benjanin as foll ows"
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"An f.a.s. contract is one by which
the seller undertakes to deliver
goods free al ongsi de a ship

desi gnat ed by t he
buyer. ... ... ...
under an f.a.s. contract, goods are
conmonl y appropri at ed in t he
"contractual’ sense on delivery
al ongside and if that appropriation
is ’'unconditional’, property and
risk will pass at that point,

bef ore actual shipnent."

But this argunent could not also be pursued further inasmuch
as the counsel for sonme of = the consignees contended that
even if the contract was. an F.A'S contract, t he
appropriati on was not unconditional, inasmuch as the Rail way
Recei pts were issued after |oading and wei ghtnent, and the
said receipts were not delivered to the consignee s agent
till the price was paid and that title did not pass til
Rai | way Receipts were delivered to-the consignee s agents.
It was argued that price was not paid in advance but was
paid only against the Railway Receipts. Learned counsel for
the Railways on the other hand submitted from the very
pleadings in T.C 47 of 1997 show that the consignees has
al ways a running account with the collieries (and not nerely
a Bank guarantee as contended by the consignees) and it was
a case of automatic adjustrment of the price at the tine the
goods were placed alongside the colliery siding and that
therefore title passed when goods were placed at the siding
and were earnarked for loading to each particul ar consi gnee.
Reference in this connection was nade for the Railways to
Section 19 and Section 23(1) of the sale of Goods Act to
show t hat the goods though unascertai ned, becane ascert ai ned
at the point when they were placed alongside the wagons and
they stood appropriated to the contract unconditionally. it
was al so argued that Section 23(2) which deens delivery to
the carrier as the stage of passing of title was not
applicable if in an F.A S. contract, the goods becane
ascertained and becane unconditionally appropriated to the
contract even before they were | oaded into the wagon. On the
sane lines, |earned counsel for the collieries relied upon
the Coal Control 1945 to say that title passed to the
consi gnees even at the pit-head or alongside the railway
si di ng.

As we had certain doubts about the actual terms of the
i ndi vidual contracts in the various cases before us, we felt
that it would not be safe to go by the above contentions of
the learned counsel for the Railways based on F. A S
contract. W shall accordingly assune that in all /these
cases before wus title remained with the collieries even at
the time of the 1loading of the coal into the wagons and we
shall deal with the respective rights and liabilities of the
consi gnor and consi gnees on that basis.

The di scussion here can be split up into tw periods
the one covered by the old Act of 1890 and the other covered
by the new Act pf 1989
Peri od covered by the new Act of 1989:

We shall first deal with the Period covered by the new
Act, i.e. after 1.7.1990. This period does not present much
difficulty in viewof the specific provision in Section 74
of the new Act which deals with passing of property in the
goods upon delivery of the railway receipt. In this context,
reference is also necessary to Section 73 of the new Act
whi ch corresponds to Rule 161-A, Section 73 of the 1989 Act
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reads as foll ows:
"Section 73:Punitive charge for
over | oadi ng a wagon. Were a person
| oads goods in a wagon beyond its
perm ssible carrying capacity as
exhi bi ted under sub-section (2) or
sub-section (3), or notified under
sub-section (4), of Section 72, a

railway administration may, in
addition to the freight and other
char ges, recover from t he

consi gnor, the ~consignee or the

endor see, as the case nmay be,

charges by way of penalty at such

rates, as nmay be prescribed, before

the delivery of the goods.

provided that ~ it shall be lawfu

for the railway admnistration to

unl oad the goods | oaded beyond the

capacity of ~the wagon, if detected

at the forwarding station or at -any

pl ace bef ore the destination

station and to recover the cost of

such unl oadi ng~ and-any charge for

the detention/ of ‘any wagon on this

account."”

This section gives power to the railways to levy and col | ect
the penal charges from the consignor, consignee nor the
endorsee, as the case my be, ~of the goods are overl oaded
beyond the ' perm ssible carrying capacity’.

Section 74 deals with the effect of Railway Recei pt and
the transfer of the ’'liabilities’ of the consignor to the
consi gnee. It reads as under:

"Section 74: Passing of property in

the goods cover ed by rail way

recei pt; The property in the

consi gnnent covered by a  railway

recei pt shall pass to the consignee

or the endorsee, as the case  my

be, on the delivery of such railway

receipt to himand he shall have

all the rights and liabilities of

the consi gnor".

There are two answers to the contention of -the
appel l ants/petitioners. Firstly, Section 73 clearly states
that the penal charges can be collected fromthe consignor
consi gnee or the endorsee, as the case nmay be. The words
‘as the case may be’ occurring in sections 73 and 74 have
also to be explained. The ‘consignor’ shall be liable for
the penal charge even at the stage of delivery of goods at
the destination if he has booked the goods for 'self’. The
"endorsee’ will be liable if the delivery is applied for at
the destination by the endorsee. The ’'consignee’ wll be
liable if the delivery is applied for at the destination by
the consignee. Thus the above section, therefore, expressly
permts these penal charges to be collected from the
consi gnee al so. Secondly, under section 74, once the rail way
receipt is delivered to the consignee, not only the rights
of the consignor but also the liabilities of the consignor
to pay the penal charges under section 73 in respect of the
over | oaded goods covered by the railway receipt.

Peri od covered by the old Act:

So far as the period covered by the old Act is
concerned, the provision corresponding to section 73 of the
new Act is Rule 161A of the I RCA Rules. That Rule, which we
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have already extracted, cane into force in 1981 and we have
held that it has statutory force having been nade by the
Rai | way Board under powers delegated to it. Question is
whet her under Rule 161A, the Railways can collect the Pena
charges fromthe ’consignee’

Sub-clause (1) of Rule 161A is in two parts. The first
part says that the ’'consignors’ are required not to exceed
the permissible carrying capacity of the wagon. The second
part, which is inportant in this context reads as foll ows:

"Shoul d overwei ght be discovered at

the booking point or on route or at

destination, such overwei ght beyond

the permissible carrying capacity

of t he wagon used will,

not wi t hst andi ng anyt hi ng contai ned

inthis Tariff ~or in _any other

Rul es or instruction, be charged at

the normal ~wagon load rate if the

overweight is ~upto one tonne (now

two tonnes) ~and at snmalls rates

applicable to coal traffic, if the

overweight is nore than one tonne,

for the entire distance from the

booki ng point to the destination.”

It is contended for the petitioners/appellants that inasmuch
as the first part of Rule 161A prohibits the consignor from
| oadi ng, the penal charges referredin the second part of
the Rule must have 'been intended to be collected fromthe
consignor only. On the otherhand, it is contended for the
Rai | ways that the | anguage enployed in the second part is
wide and it does not say that the |evy and recovery is
restricted to the consignors only.

It is to be noticed that the second part of Rule 161A
speaks of discovery of the overweight at the booking point
or en route or at the destination and recovery of the pena
charge therefor for the entire distance fromthe  booking
point to the destination. The rul e-nmaking authority nust, in
our opinion, be deened to have  been aware that title in
the goods night have passed to the consignees  in severa
cases after the loading or after the weightment and before
the actual delivery of the goods to the consignee such as
where the Railway Receipt is delivered to the consignee
against the receipt of price. In our view, the second part
of Rule 161Ais quite wide and unrestricted and can be
treated as permtting recovery of the penal charges "from
the consignor or consignee or the endorsee, as the case my
be", though these words are not expressly used in Rule 161A.
That is how the Railway becones entitled to recover. the
penal charges fromthe consignee also even under the old
Act .

Learned counsel for the consignees, Sri Pankaj Kalra
invited our attention to the decision of this Court in
Director of Enforcement vs. MC. T.M Corporation Pvt. Ltd. &
O hers [1996 (2) SCC 471] to contend that the '"delinquet’ is
the consi gnor and hence the consi gnee cannot be nmade to pay
the penal charges. That case was concerned with the question
whet her for purposes of proceedi ngs under section 23(1)(a)
of the Foreign Exchange Regul ati on Act, 1947 the depart ment
had to prove mens rea in cases involving breach of section
10 of the said Act. It was held that the ’delinquency’ of
the defaulter by reason of wilful contravention of section
10 had itself established his 'blaneworthy’ conduct and it
was not necessary to prove any guilty intention. It was
hel d t hat officers of the Enforcement Directorate were
acting as adjudicators and not as judges of Crimnal Courts
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and they deternine the liability of the contravenor for
breach of his ’'civil obligations’ |aid down under the Act
and inpose a ’'penalty’ for the breach of the said
obligations as laid down wunder the Act. In that context it
was observed that the word 'penalty’ is a word of Wde
significance, sonetimes it means recovery of an anpbunt as a
penal neasure in civil proceedings, or an exaction which is
not conpensatory in character. Reference was nmde in that
case to Corpu Juris Secundum (Vol .85, p.580, para 1023),
to the effect that a 'penalty’ can be inposed for a tax
del i nquency which is a civil obligation, entailing renedia

and coercive processes, and is far different from the
penalty for a crine orafine or forfeiture provided as
puni shnment for violation of crimnal or penal |laws. Learned
counsel also referred to NK Jain & Qhers vs. C.K Shah &
QO hers [1991 (2) SCC 495] and Pratibha Processors & Qthers
vs. Union of India & Ohers [1996 (11) SCC 101], as to the
meani ng  of penalty. The forner case arose under Enpl oyees
Provident 'Fund etc, Act, 1952 and the latter under the
Custons. ‘Act, 1962. QOher decisions relating to strict
construction of penal statutes were also referred to. It was
contended that when the " delinquent’ is the consignor and if
section 73 and Rule 161A permt punishing the consignee, the
said provisions nust be held to be in violation of Article
14 of the Constitution of I|ndia.

In our view, these contentions are not tenable. As has
been noticed in our discussion on Point 1 and 2, the Railway
statutes define " maxi mum carrying capacity’; " nor mal
carrying capacity’ (to be narked on the wagon); and the
"perm ssible carrying capacity’ . No wagon can be | oaded
beyond the rmaxi mum carrying capacity. The wagon coul d not
ordinarily be |oaded beyond the nornal carrying capacity or
upto any upword variation thereof and this lint is called
the permissible carrying capacity. Section 73 of the new Act
and Rule 161A of the old Rules permt |oading in excess of
the perm ssible carrying capacity wthout any penal charges,
now upt o a limt of 2 tonnes.  (Earlier it was upto 1
tonne). What is now subjected to a penal <charge, is the
excess over and above the permissible [|evel above 'stated
which is always below the maxinumlimt. In-our view, this
| evy under section 73 of the new Act and the old Rule 161A
is intended for dual purposes - one isto see that the
gross weight at the axles is not unduly heavy so that the
accidents on account of the axles breaking down, could be
prevented. The other reason behind the collection isthat,
i nasmuch as the wagon has carried such excess | oad upto the
destination point at the other end, the replacenent cost of
the coaches, engines or rails or of repairs to be bridges
be covered. In our view, the extra rate is a higher rate
.e. sonething like a surcharge for the excess load to neet
the said expense. Therefore, we do not think “that any
principle of ’'delinquency’ is ingrained in this levy as in
the case of breach of civil obligations under the FERA or
Customs Act or the Enpl oyees Provident Fund Act. Those cases
i nvol ved penalties for breach of the Acts and were not
concerned with charging a person for services rendered nor
with an extra charge for services which involved extra
strain to the property of the bailee who had rendered the
service. Obviously the Railway Board has kept these aspects
in mnd while collecting these charges. There is therefore
no violation of Article 14. Further, the question of
reasonabl eness of the quantum of any such extra rate cannot
be chall enged before us and the appropriate forumtherefor
is the Railway Rates Tribunal. Rule 161A can therefore, be
resorted to for collecting these penal charges from the
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consignee also. After all, the consignee had received
delivery of the overloaded goods and used the sane for
their business, comercial or industrial purposes. For the
above reasons, a statutory provision like section 73 or Rule
161A which permts levy on such a consignee cannot, in our
view, be said to be arbitrary or unreasonable in the context
of Article 14.

In the CGvil Appeal arising out of SLP(C) No. 7766 of
1994 from Allahabad, it was contended that when the wagons
were initially weighed at the colliery or focal point, there
was no extra load and that the defective weigh bridges at
those points were the real cause for this problem W find
fromthe pleading and from the SLP grounds that no such
plea was raised in the High Court. Such a plea cannot be
permtted to be raised for the first time by way of
rejoinder in the SLP

In Gvil Appeal No. 4266 of 1996 (arising out of Wit
Petition No.18317 of 1989 filed in the Allahabad Hi gh Court)
the Wit /Petition and the SLP reflect the sane points as
urged in ' the other cases. The comon Judgnent of the High
Court does not also show'that any special point was urged.
Count er was filed on 7.7.1997. No rejoinder was filed. But
an additional affidavit is” nowfiled on 25.3.1998 stating
that when penal charges were not paid by the appellant, the
Rai | ways diverted 'three rakes containing coal allegedly
bel ongi ng to the appellant and realised Rs.77,97,007 besides
adjusting Rs.50,13,119 towards penal  freight. It is also
stated that Rs.53,49,000 were charged as interest and in al
Rs. 1, 81,59, 798 were  recovered by the Railway towards pena
freight and interest. It 1is also urged that the appellant
manuf acturers urea, which is controlled and cannot pass on
the burden to its consuners. W may state that no plea of
diversion was raised in the SLP nor argued in the High
Court. Even now no dates of the so «called diversion are
given in the additional affidavit. These points regarding
diversion not raised in the Hi gh Court cannot be urged here
for the first time before us. It is for the appellant to
restore to such appropriate |egal renedies as are avail abl e
to it in this behalf.

For the aforesaid reasons, we hold on Points' 5 and 6
agai nst the petitioners/appellants.

Point 7:

This point which deals with Railways’ lien furnishes an
alternative answer to the problem apart fromwhat we have
stated in our discussion under Points 5 and 6.

The discussion here has also to be split up upto two
parts, the period covered after the new Act and the period
under the old Act.

Peri od covered by the new Act

The rel evant section here is sub-clause (1) of section
83 of the new Act. It reads as follows:

"Section 83(1): Lien for freight or

any ot her sum due: | f t he

consi gnor, the <consignee or the

endorses fails to pay on demand any

freight or other charges due from

himin respect of any consignment,

the railway admini stration may

detain such consignment or part

thereof or, if such consignnment is

delivered, it may detain any other

consi gnnent of such person which is

in, or thereafter comes into, its

possessi on. "

The section permts enforcenent of "lien’ in case of failure
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on the part of the consignor, consignee or endorsee to pay
the freight and "other charges due fromhinm'. In our view,
the words "other charges" take in the penal charges |eviable
under section 73 of the new Act and, therefore, section 83
permts the Railways to recover the sane fromthe abovesaid
persons - which include the ’'consignee’ -as a condition
precedent for the delivery of the goods.

Position under the old Act:

The corresponding provisions which deals wth the
"other charges’ wused in section 55 or the word ’other
paynment’ in the definition of "rate’ in section 3(13), they
clearly include the 'penal charges’ |eviable under Rul e
161A of the Rules. Thus, wunder section 55(1), it is
perm ssible for the Railways to withhold the delivery of the
goods fromthe consignee unless the consignee pays the pena

charges al so. That is the effect of the 'lien’
For the aforesaid reasons; we hold that the Railways
had a [lien for ~the penal charge under section 55(1) of the

old Act and have alien for the penal charges under section
83 of the new Act. Under both statutes, the said charges are
recoverable from the consignee as a condition precedent for
delivery of the goods. Point 7 is decided accordingly.

Poi nt 8:

Thi s point deal's with the question, whether in case the
petitioners/appellantsare entitled to seek refund they
have further to plead and prove that they have not passed on
the penal charges to their consumers. Further, appellants in
CA No. 7514 of 1995 and in CA No . 4266 of 1996 have cl ai med
that the goods they manufactured are sold at  controlled
prices and they could not have passed on this liability to
their consuners.

In view of our findings on Points 5,6, and 7 that the
collection of the penal charges fromthe consignees is valid
and they are not entitled to claimany refund, ’'lien’ under
the old Act is Sub-clause (1) ~of section 55. It reads as
fol | ows:

"Section 55(1): lien for rates and

ot her charges: if a person fails to

pay on denmand made by or on behal f

of a railway administration any

rate, or other charge due from him

in respect of any animals or goods,

the railway adm ni stration nay

detain the whole or any of the

animal s or goods, or, if they have

been renmoves fromthe railway, any

other animals or goods of such

person then being in or thereafter

conm ng into possession.”

It is to be noticed that the old section 5(1) uses the words
"a person’ and does not use the words 'consignhor’ “consi gnee
or endorsee’ which occur in the correspondi ng provision of
the new Act, nanely, section 83. But, we have already held
under Points 5 and 6 that the above words though absent in
section 73 of the new Act are to be inplied in Rule 161A
which was in force till fresh Rules were framed under the
new Act. On that basis, the word ‘a person’ in section 55(1)
of the old Act in our view nust be wunderstood to rmean

'consignor’, 'consignee', or 'endorsee’'. If that be so, the
words 'due fromhim in section 55(1) would nean due from
'consi gnor, consignee or endorsee’. So far as the words

"rates and other <charges’ wused in section 55(1) are
concerned, it is necessary to refer again to the definition
of the word 'rate’ in section 3(13) of the old Act. It says
"rate’ includes "any fare, charges or other paynment for the
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carriage of any passenger, animal or goods". In our view,
whet her we go by the words this point does not survive.
Further, in all these cases, the consignees have taken
delivery of the excess l|load and used the same in their
busi ness, comercial or manufacturing processes and hence
they cannot bl ow hot and col d.

Poi nt 9:

This Point deals with the relief that the Court should
prohibit the levy and collection of penal charges under
section 73 of the new Act of 1989 read with the Railways
(Punitive charges for overloadi ng of Wagon) Rules, 1990, in
the future.

I nasmuch as we have  held under Points 5 and 6 as well
as under Point 7 that these penal charges can be collected
fromthe consignees or endorsees of the railway receipt,
under the new Act~ of 1989 and the 1990 Rules nmde
thereunder, the petitioners/appellants are not entitled to
any direction against the Railways for the future.

In the resul't, all the  CGvil appeals and the
Transferred Cases are dismssed but in the circunstances,
wi t hout costs.




