http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 1 of 29

CASE NO. :
Oiginal Suite 6 of 1996

PETI TI ONER
STATE OF HARYANA

Vs.

RESPONDENT:
STATE OF PUNJAB AND ANR

DATE OF JUDGVENT: 15/ 01/ 2002

BENCH
G B. Pattanai k & Ruma Pal

JUDGVENT:

PATTANAI K, J.

The State of Haryana has filed the present suit, under
Article 131 of the Constitution of India, inpleading the State
of Punjab as defendant No. 1 and the Union of India as
def endant No.2, for the followi ng reliefs:

"(a) pass a decree declaring that the order dated
March 24, 1976, the Agreement of

Decenber 31, 1981 and the Settlenent of

July 24, 1985 are final and binding inter alia
on the State of Punjab casting an obligation
on Defendant No. 1 to inmmedi ately restart

and conpl ete the portion of the Sutlej

Yamuna Link Canal Project as also make it
usable in all respects, not only under the

af oresai d order of 1976, Agreenent of 1981

and Settlement of 1985 but al so pursuant to

a contract established by conduct from 1976
till date;

(b) pass a decree of mandatory injunction
conpel l'ing defendant No. 1 (failing which
def endant No. 2 by or through any agency)

to discharge its/their obligations under the
said Notification of 1976, the Agreenent of
1981 and the Settlenent of 1985 and in any
case under contract established by conduct,
by i mediately restarting and compl eting
that portion of the Sutlej-Yanuna Link

Canal Project in the State of Punjab and
otherwise making it suitable for use wthin
a tinme bound manner as may be stipul ated

by this Hon'ble Court to enable the State of
Haryana to receive its share of the Ravi and
Beas waters;

(c) Award costs of the present suit to your
plaintiff and agai nst the Defendant No.1; and
(d) pass such other or further order or orders to

such directions as this Hon' ble Court may
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deem fit and proper in the facts and
ci rcunst ances of the case and to neet the
ends of justice."

It has been averred in the plaint that Sutlej-Yamuna Link
Canal is in fact, the lifeline of the farners of Haryana and the
livelihood of the farners depends on the water, which is not
only a natural resource, but a valuable national asset and
conpl etion of the aforesaid Canal, would enable the State of
Haryana to receive its share of waters of the rivers Ravi and
Beas. The plaintiff-State has averred that after the partition
of India in 1947, the energence of two independent countries

I ndi a and Paki stan, division of the waters of rivers |ndus
and its tributaries became an international issue and in the
year 1960, the CGovernnent of \India signed a Treaty with
Paki stan called the I'ndus Water Treaty of 1960. Under the
aforesaid treaty, the waters of the three Eastern rivers,
nanmely the Sutlej, the Beas and the Ravi were acquired for
unrestricted use inIndia, to the exclusion of Pakistan and
towar ds  consi deration, the Governnent of India agreed to
make a fixed contribution of Pounds Sterling 62.06 mllion
(equi val ent to about 110 Crores rupees) to Pakistan. In a
nmeeting of the beneficiary States nanely, the State of Punjab
as it existed then, = State of Kashmir, State of Rajasthan and
State of PEPSU, which neeting had been convened by the
CGovt. of India on 29th January, 1955, a workable agreenent
was arrived at for devel opnent and utilization of the waters
of Rivers Ravi and Beas and under the said agreenent, the
share of undivided Punjab was 5.90 M A F. \Wen there was
a bifurcation of the erstwhil e State of Punjab into two
separate States of Punjab and Haryana w.e.f. Novenber 01,
1966 under Punj ab Reorgani sati on Act of 1966, speci al
provi si ons had been made with regard to the rights and
liabilities of the successor States in relation to the water from
Bhakra Nanagal Project and Beas Project. Section 78 of the
Punj ab Reorgani sation Act, 1966, deals with such rights and
liabilities of the successor States. Dispute arose between the
two States of Punjab and Haryana as to their respective share
of water which had earlier been allocated to the erstwhile
State of Punjab and in the neeting called by the Governnent
of India, a decision was taken on ad hoc basis that 35% of
wat er woul d go to Haryana and 65% for Punjab, pending
finalisation of the dispute. The State of Haryana approached
the Governnent of India in October, 1969, invoking its
jurisdiction under Section 78 of the Punjab-Reorganisation
Act, 1966. A Conmittee was appointed by the Centra
CGovernment, which reported that Haryana would beentitled
to 3.78 MAF. Even the then Deputy Chairman of the
Pl anni ng Conmmi ssi on had exami ned this question and had
recommended that Haryana woul d get 3.74 MAF and Punjab
woul d get 3.26 MAF, while Del hi would get 0.20 NAF A
notification, ultinmately was issued on 24th of March, 1976,
al l ocating the surplus Ravi- Beas waters between the two
states of Punjab and Haryana. Under this order, 3.5 MAF
had been allotted to the plaintiff-State. The State of Haryana,
not being a riparian State, the water allocated to it has to be
drawn by diggi ng canal. By the existing arrangenent for
carrying waters of River Sutlej through Bhakra Miin Line
Canal, it is not possible to draw water allocated to the State
of Haryana under the Order of the CGovernnent of India dated
26th of March, 1976. The State of Haryana proposed that a
link canal called the Sutlej Yanuna Link Canal be
constructed in the territories of the State of Punjab and
Haryana, so that the State of Haryana could draw its allocated
share of water. The plaintiff State has averred that the
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| ength of Sutlej Yanmuna Link Canal was 214 kil ometers out

of which 122 kiloneters is in the territory of Punjab and 92
kilometers is in the territory of Haryana. The alignnment of
the proposed canal was al ongsi de the Nangal Hydel Channe

and the Bhakra Main Line Canal. The Chief Mnister of
Haryana had requested the Prime Mnister of India by his
letter dated 23rd April, 1976 that the Sutlej Yamuna Link
Canal should be compl eted by June, 1978. After severa

rounds of discussion, the two States had agreed upon the
alignment of 30 kilometers of the SYL Canal adjoining

Haryana within the territory of Punjab and in fact the State of
Punj ab accepted nmoney for that purpose. The State of Punjab

i ssued various notificatiions for the acquisition of the land for
the purposes of constructing the canal. The State of Haryana,
on its part started construction of the canal in its territory.
The Haryana portion of the canal stood conpleted in June,
1980 but the State of Punjab adopted dilatory tactics on the
construction of the canal on one pretext or the other. As the
canal within the State of Punjab had not been constructed, the
State of Haryana filed a suit in the Suprene Court in the year
1979, being Suit No. 1 of 1979. ~The State of Punjab filed a
suit in this Court under Article 131 of the Constitution

chall enging the validity of the Orders of CGovernment of India
dated 24th of March, 1976 and al so chal |l enged the vires of
Section 78 of the Punjab Reorgani sation Act, which was

regi stered as Suit No. 2 of 1979. During the pendency of the
aforesaid two suits, an agreenment was entered into between

the States of Haryana, Punjab and Rajasthan in the presence

of the Prime Mnister of India on 31st of Decenber, 1981

Under the said agreenent, the net surplus of Ravi Beas

waters were estimated at 17.17 MAF and that stood allotted

as 4.22 MAF to Punjab, 3.50 MAF for Haryana, 8.60 NAF

for Rajasthan, 0.20 MAF for Del hi Water Supply and 0. 65

MAF for Janmmu and Kashmir. Cause (1V) of the said

agreenment provi ded:

"Clause (IV): The Sutlej-Yanuna Canal Project
shal |l be inplenented in a tinme bound manner so
far as the canal and appurtenant works in the
Punjab territory are concerned wi thin a maxi hrum
period of two years fromthe date signing of the
Agreenent so that Haryana is enabled to drawits
al | ocated share of waters. The canal capacity for
the purpose of design of the canal shall be
nmutual |y agreed upon between Punjab and

Haryana within 15 days, failing which it shall be
6500 cusecs, as reconmended by former

Chai rman, Central Water Comm ssion.”

The said clause also provided that the suits filed by the State
of Haryana and State of Punjab should be w t hdrawn; -w thout
any reservations what soever but subject to the ternms of the
agreement and accordingly both the State Governments

applied for withdrawal of the suits. This Court allowed the
suits to be withdrawn by order dated 12th of February, 1982.
The alignnent of the canal within the State of Punjab was
proposed to be changed, to which the State of Haryana al so
agreed. The State of Punjab started construction of canal but
the progress was rather slow. The State of Punjab al so

rel eased a white paper on 23rd of April, 1982, highly

appreci ating the agreenment which had resulted in an increase
of 1.32 MAF of the water to the share of Punjab. On

Noverber 5, 1985, the Punjab Legislative Assenbly passed

a resolution, repudiating the agreenent of 31st Decenber,
1981. On 24th of July, 1985, a settlenent was arrived at
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between the then Prine Mnister of India and Late Sant

Har chand Si ngh Longowal , the then President of Akali Dal,
conmonly known as "Punjab Settlenent", and the said

settl enent al so contained an express provision that the
construction of the SYL Canal woul d be continued and

conpl eted by 15th of August, 1986. 1In accordance with the
terns of the settlenment, nore particularly Cause 9.1, the

i ssues relating to the usage, share and allocation of the Ravi-
Beas waters were referred to the adjudication of a Water

Tri bunal , under the Notification dated 2nd April, 1986. The
tribunal submitted its Report to the Central Government on
30th of January, 1987 and the tribunal also indicated in its
report that the Punjab should conplete its portion of SYL
Canal expeditiously. In July, 1990, the construction of the
canal within the State of Punjab was conpletely stopped but
by then, over 90% of the construction had stood conpl et ed.
Failure on the part of the State of Punjab to construct the
SYL Canal within'its territory, ‘has prevented the State of
Haryana fromutilizing the water allocated to its share. The
plaintiff State has further averred that nore than Rs. 600
Crores have been spent on the construction of the SYL Cana

in Punjab territory, which isin addition to Rs. 250 Crores
spent for the construction of the Canal within the Haryana
territory. Non-conpletion of the SYL Canal has debarred

over three lac hectares of irrigation potential created in the
State of Haryana and the said State is losing agricultura
producti on over eight |lac tonnes per annum According to

the plaintiff, if the canal woul d have been conpleted in 1983,
as envi saged, then the State of Haryana woul d have been in a
position to produce an additional” 100 | ac tonnes of food-
grains, the value of which would work out to Rs.5000 Crores.
When the State of Punjab did not carry out the construction
of the SYL Canal, the State of Haryana sought for
intervention of the Union of India and the Prine M nister of
I ndi a convened a neeting on 20th of February, 1991. 1In the
said neeting, the Prime Mnister directed that arrangements
shoul d be nmade for the Border Roads Organisation to 'take-
over the work in the mininmumtinme possible and the work

shoul d be dealt with on an energency footing. At that point
of time, there was no political governnent in-the State of
Punjab and it was under the Presidents Rule. |In July 1995,

the State of Punjab circulated a white paper, clearly

expressing its intention not to proceed with the work of the
construction of SYL Canal and took a stand that Haryana's

share of the water should be delivered through the existing

Bhakra Canal System which is an absol ute inpossibility.

The plaintiff, thereafter filed the present suit for the relief as
al ready stated.

The Defendant No.1l, State of Punjab had filed its
witten statenent, raising several prelimnary objections. It
is contended that the dispute clearly falls within the scope of
the Inter-State Water Disputes Act, 1956 and consequently
the jurisdiction of the Suprene Court is barred on a
conbi ned readi ng of Section 11 of the Inter-State Water
Di sputes Act and Article 262 of the Constitution of India. It
is further contended that the validity of the order dated 24th of
March, 1976 as well as agreenent dated 31.12.1981 has been
chal | enged before the Ravi-Beas Water Tribunal and the
report of the said tribunal has not becone final inasnuch as
the application filed by the State of Punjab under Section
5(3) of the Act has not yet been disposed of. It has been
further stated that the plaintiff State has no legal right to
i nvoke Article 131 of the Constitution and further the suit
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nmust be held to be barred by Iimtation. The further stand of
the Defendant No. 1 is that the earlier suit filed in the year
1979, having been w thdrawn wi thout |eave of the Court, the
present suit is barred under Order 23 Rule 1 of the Code of
Cvil Procedure as well as under Order 2 Rule XXXI| of the
Supreme Court Rules. According to the Defendant No. 1, no

| egal right can be said to have accrued to the State of
Haryana under the Notification dated 24.3.1976 and further

the agreenment dated 31st Decenber, 1981 is invalid. It is

al so contended that the said agreement of 1981 stands
superseded by the settlenment of July 24, 1985. According to
the Defendant No. 1, the ternms and conditions contained in

par agraph 9.3 of the Punjab Settlenent was only a unil ateral
concessi on made by Sant Harchand Singh Longowal, and it

was never intended to be a legal obligation, binding on the
State of Punjab. The Defendant No. 1 admitted in the witten
statenent that the issues arising from paragraphs 9.1 and 9.2
of the self-same Punjab Settlenent were referred to the

adj udi cation of the Ravi-Beas Water Tribunal. But

par agraph 9.3 had not been referred to any tribunal and it
was nerely a concession given by said Harchand Singh

Longowal . The Defendant  No. 1 does not dispute the
observations of the tribunal in its Report dated 30th of
January, 1987, relating to the aforesaid paragraph 9.3, but
contends that such /observations were in fact beyond the
jurisdiction of the tribunal. According to the Defendant No.
1, plaintiff’'s claimto have share fromBeas Project would not
exceed 0.9 MAF and that quantity of water would al ways be
made avail able through the main Canal, which is in existence
and functioning. The said Defendant No. 1 al'so averred that
the State of Haryana is getting an additional water supply
through Ri ver Yanuna under the Agreenent dated 12th of

May, 1994, between the States of Utar Pradesh, Haryana,

Raj ast han, Del hi and Hi nachal Pradesh and, therefore, there
is no need for the SYL Canal in any event. It has been
further averred that Haryana is already getting 1.62 MAF of
water in Ravi-Beas waters through the existing canal system
of Bhakra Main Li ne/ Narwana Branch and the present

systemis fully capable of conveying the said quantity of

wat er. Consequently, there is no need for SYL Canal. The

Def endant No. 1 further contends that in Section 78 of the
Punj ab Reorgani sation Act, there has been no reference to

Ri ver Ravi and, therefore, question of conveying any water
fromRiver Ravi through SYL Canal does not arise.

According to this defendant, the claimof the State of
Haryana, over and above the allocations made in the Beas
Project were neither |egal nor proper and were only for

ext raneous consi derations. According to the State of Punjab
wat er of River Ravi do not find nention in any schene
resulting fromthe Beas Project and, therefore, any order
containing allocation of Ravi water to the plaintiff State is
invalid. The Defendant No. 1 has also averred that only the
supplies from River Beas are being transferred to Bhakra
reservoir. According to the Defendant No. 1, the allocation
of 3.5 MAF to Haryana woul d deprive the State of Punjab of
irrigation facilities to lacs of acres of land, which are being
irrigated in the State of Punjab. So far as the issuance of a
whi te paper is concerned, the Defendant No. 1 has averred

that the sane was a political decision of the Chief Mnister at
that time and did not bind the State and at any rate, the
subsequent resolution of the Punjab Legislative Assenbly,
repudi ating the earlier agreenment clinches the matter. So far
as the construction of SYL Canal already undertaken in the
State of Punjab is concerned, it has been averred that the
State had to undertake the same under duress and the said
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wor k was stopped because of turnmoil in the State and when
the mlitants killed a Chief Engi neer and Superintendi ng
Engi neer. The defendant No. 1 adnmitted that there has been
an expenditure of Rs.520 Crores on the construction of SYL
Canal in Punjab portion and further admtted that there has
been a recurring expenditure on establishnent, which noney
the Governnent of India pays to the State of Punjab
According to the Defendant No. 1, no cause of action has
accrued to the plaintiff to file the present suit, invoking
Article 131 of the Constitution and at no stage, the State of
Punjab commtted itself to the construction of the SYL
Canal .

The Defendant No. 2, Union of Indiainits witten
statenment, took the stand that relief clained by the plaintiff
can be only against the State of Punjab and there is no
obligation on the part of the Government of India to take up
the constructi on work of SYL Canal. According to the
def endant 'No. 2, the Union of India had al ready discharged
its obligation by pursuing and directing the Governnent of
Punjab for early conpletion of Punjab portion of the canal. It
has been further averred that the Union of India had
constituted the Ravi and Beas Waters Tribunal, which gave
its interimreport on 30th of January, 1987 and the final report
of the tribunal is /awaited. It has al so been reiterated in the
witten statenent that the Ravi and Beas Waters Tribunal in
its interimreport had observed that this canal is the lifeline
for the farners of Haryana and unless it is expeditiously
conpl eted, Haryana will not be in a position to utilize the ful
guantum of water allocated to-it. The said defendant has
al so averred that the concept of a carrier for Haryana's share
in surplus Ravi-Beas waters was envisaged in inter-State
Agreenent of 1981. Further, the Central Government
determ ned the rights and liabilities of 'the successor States in
accordance with Section 78 of the Punjab Reorgani sation
Act, 1966 and allocated 3.5 MAF of surplus Ravi-Beas water
to Haryana as per Governnent of .India Notification dated
24.3.1976. The said defendant has stated in the witten
statenment that the Union of India nade its best efforts to
settle the issue. On the question of amount of noney, the
def endant No. 2 has averred that the Union of India has
provided Rs. 499.12 Crores to the Government of Punjab til
March, 1994 for conpletion of Punjab portion of SYL Canal
It has al so been stated that due to non-conpletion of SYL
Canal by Punjab, the State of Haryana is not able to utilize its
full share of Ravi-Beas water. The Uni on Governnent has
al so stated that it is essential that Punjab portion of the SYL
Canal is conpleted at the earliest. The said defendant has
further averred that construction of SYL Canal is solely the
responsibility of the Governnent of Punjab and the Union of
India has made all efforts including the financial “assistance to
the State of Punjab for early conpletion of the canal. The
sai d defendant has finally stated that while Governnent of
India will continue to play its role for the settl ement of
di spute between the two States, the alternative relief clained
in para (b) of the plaint against the Governnent of India is
not tenable and the sane is liable to be rejected.

On the aforesaid pl eadings, by Order dated 15.12.1997,
the Court settled the foll ow ng agreed issues:

"1. Whet her in the facts and circumstances of
the case, defendant No. 1 (the State of Punjab)
and alternatively, defendant No. 2 (the Union of
India), were and are bound to construct and
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conplete in a tinme-bound manner, the Sutlej-

Yamuna Link Canal Project, in the Punjab
portion/territory and whether the plaintiff (State of
Haryana) is entitled to the reliefs prayed for

agai nst the defendants ?

2. Is the suit not maintainable as contended in
the witten statenents ?

3. Is the suit barred by lintation ?"

Thereafter, parties have filed several docunents which have
been exhi bited wi thout objection and interrogatories have
been served and answered. Plaintiff’s docunments Exhibits
P-1 to P-26 have been marked  on admi ssion of defendant

No. 1 and docunents Exhibits P(D)-1 to P(D)-8 have not
admitted by defendant No. 1. The docunents filed on behal f
of defendant No. 1 Exhibits D-1 to D-9 have been admtted
by the plaintiff. Docunents Exhibits D(D)-1 to D(D)-5 of
the defendant No. 1, have not been adnmitted by the plaintiff.
Though initially an order had been passed to decide |ssue
Nos. 2 and 3 as prelininary issues but that order stood
nodi fi ed by the subsequent order dated 5th of Septenber,
2000, as it was found that the prelimnary issues cannot be
di sposed of wi thout exam ning the rel evant records and

wi thout going into the rival contentions in detail

| SSUE NO. 2:

This issue on the question of maintainability of the suit
ari ses because of the stand taken by the State of Punjab in
the witten statenent. According to the defendant No. 1,
Article 262 of the Constitution is specifically designed,
aut horising the Parlianent to provide for adjudication of any
water dispute in relation to any inter-State river by making a
law in that regard and sub-Article (2) of Article 262
aut horises the Parlianment to nmake | aw, ousting the
jurisdiction of the Supreme Court or any other Court in
respect of any dispute or conplaint coming within Article
262(1). The Parlianent having enacted the Inter-State Water
Di sputes Act, 1956 and the said Act havi ng ousted the
jurisdiction of the Supreme Court and any other Court from
exercising jurisdiction in respect of any water dispute, which
may be referred to a tribunal under the Act as provided
under Section 11 of the said Act, the present dispute is not
amenable to the jurisdiction of this Court under Article 131
and consequently, the suit must fail

The stand of the State of Haryana, on the other hand is
that the dispute relating to the digging of SYL Canal
pursuant to the earlier agreenent between the parties, cannot
be termed to be a dispute, relating to sharing of water of a
river and, therefore, neither Article 262 of the Constitution
nor Section 11 of the Inter-State Water Disputes Act would
be a bar for this Court to exercise jurisdiction under Article
131 of the Constitution. According to M. Bobde, the
| ear ned counsel appearing for the plaintiff-State, the
expression "water dispute" having been defined in Section
2(c) of the Act, the present dispute and the relief sought for
by the plaintiff, cannot be held to be a water dispute and as
such the jurisdiction of the Court cannot be held to be
oust ed.

The noot question that requires to be considered in
answering this issue is whether the dispute in the case in
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hand, can at all be held to be a water dispute, as defined in
Section 2(c) of the Inter-State Water Disputes Act ? There
cannot be any dispute with the proposition that in the event
the present dispute between the two states would come

within the definition of "water dispute” in Section 2(c) of the
Act and as such is referable to a tribunal under Section 11 of
the Act, then certainly the jurisdiction of this Court would be
barred, in view of Article 262 of the Constitution read with
Section 11 of the Act. Section 2(c) defines the "water

di spute" thus:

"Section 2(c): "water dispute" means any dispute
or difference between two or nore State
CGovernnments with respect to

(i) the use, distribution or control of the
waters of, or in any inter-State river or
river valley; or

(ii) theinterpretation of the terns of any
agreenment relating to the use, distribution

or control of such waters or the

i mpl enent ati on of such agreenent; or

(iii) the levy or any water-rate in
contravention of the prohibition
contained in Section 7."

Qut of the three clauses nentioned above, we would be

concerned with clauses (i) and (ii) inasmuch-as clause (iii)
deals with the levy of water-rate in contravention of the

prohi bition contained in Section 7. Cause (i) of Section 2(c)
deals with a dispute concerning the use, distribution or

control of the waters of, or in any inter-State river or river
val l ey, whereas Clause (ii) deals with the interpretation of the
terms of any agreement relating to the use, distribution or
control of such waters or the inplenentation of such

agreenment. Essentially, therefore, the dispute would be a

wat er di spute within the neaning of Section 2(c) when'the
dispute is in relation to the use, distribution or control of the
waters of any inter-State river or interpretation of the terns
of an agreenent, relating to the use, distribution or control of
such water or inplenentation of such agreement. The

avernents in the plaint and the relief sought for by the State
of Haryana is not in any way related to the use, distribution
or control of the water from Ravi-Beas Project. The entire

di spute centres round the question of the obligation on the
part of the State of Punjab to dig the portion of SYL Cana
within its territory which canal becane necessary for

carrying water fromthe project to the extent the said water

has al ready been allocated in favour of the State of Haryana
under the provision of the Punjab Reorgani sation Act ‘and the
subsequent agreement between the parties. Dr. Dhawan
appearing for the State of Punjab, forcefully argued that the
construction of SYL Canal is inextricably linked to allocation
of distribution of water from Ravi-Beas Project and that

being the position, it would be difficult to take the dispute out
of the purview of the definition of dispute in Section 2(c). It
is in this connection, Dr. Dhawan pointed out the assertions
made in the plaint, wherein it has been averred that portion of
Sutlej Yanuna Link Canal is the lifeline for the farners of

the State of Haryana inter alia for carrying its share of Ravi-
Beas water and the farnmers of Haryana would not be in a
position to utilize the full quantum of waters allocated to it.
According to Dr. Dhawan, the allocation of water of rivers
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Ravi and Beas is the basis which necessitate the construction

of SYL Canal and its conpletion and consequently the two

are inextricably inter-linked. Dr. Dhawan al so pointed out to
that part of the plaintiff’'s case where the plaintiff has averred
that the said canal was to receive supply fromthe Tail end of
the Anandpur Hydel Channel and the canal nust be

conpleted to enable Haryana to draw its share of water from

the river. He al so pointed out to assertions nade in

par agraph 61 of the plaint whereunder it had been averred

that it is necessary to conplete the SYL Canal, not only for
carrying this share but also to serve as an alternate carrier
system for the waters already being drawn by Haryana. The
guesti on whether the dispute raised and the relief sought for

is essentially a water dispute or not, has to be answered on an
analysis of the averments inthe plaint as a whole and it is not
possi bl e to consider ~some-avernents in isolation and then

cone to a conclusion one way or-the other. |If the plaint is
read as a whole, it appears to us that the State of Haryana has
nmade out a case that when the State of Haryana was carved-

out fromthe erstwhile State of Punjab under the provisions of
the Punj ab _Reorgani sati on Act, the Union of India, in

exercise of its power under Section 78 of the said Act issued

a Notification on 24th of March, 1976. Under the said
notification, taking note of the fact that the Haryana has | arge
arid tract and several “drought prone areas and the

devel opnent of irrigation in the State of Haryana is
substantially | ess as conpared to that in the State of Punjab
and further the water is needed in-a large quantity for
irrigation in the State of Haryana and there is linmted
availability of water from other sources in the said State, the
Uni on Governnent allotted 3.5 MAF in favour of the State of
Haryana. The said notification further contained a stipulation
that in the event, water in the Beas at Mandi is nore or less in
a particular year, the share of the State of Haryana woul d be

i ncreased or decreased pro-rata. It i's nobody’s case that

water in the river Beas has decreased in the neanwhile. The

exi sting canal system not being capable of utilizing 3.5 MAF

of water allocated to the State of Haryana, the idea of having
SYL Canal was nooted and ultimately - agreed to. Thus

the construction of SYL Canal is essentially one for the

purpose of utilizing the water that has already been allotted to
the share of Haryana and consequently, cannot be construed

to be in any way inter-linked with the distribution or contro

of water of, or in any inter-State river or river valley. In the
Constitution Bench decision of this Court in the case of State
of Karnataka vs. State of Andhra Pradesh and others,

2000(9) S.C.C 572. this Court considered the provisions of
Article 262(2) of the Constitution and Section 11 and Section
2(c) of the Inter-State Water Disputes Act and its inpact on a
suit filed under Article 131 of the Constitution. It was held
that the question of maintainability has to be decided upon

the avernents made by the plaintiff and the relief sought for
and taking the totality of the same and not by spinning up one
par agraph of the plaint and then deciding the matter. \Wat is
necessary to be found out is whether the assertions nade in

the plaint filed by the plaintiff-State and the relief sought for,
can be held to be a water dispute, which could be referred to
the tribunal, so as to oust the jurisdiction of the Suprene
Court under Article 131. It nust be borne in mind that after
al l ocation of the water between the two States in exercise of
power under sub-Section (1) of Section 78 of the Punjab
Reor gani sati on Act, 1966 under the notification dated 24th of
March, 1976, it is the State of Punjab, who had sought for a
review of the notification, claimng increased share of water
for Punjab and |inked the matter of construction of SYL
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Canal with the sane. Wil e the request of the Punjab
CGovernment was pendi ng before the Uni on Governnent, the

State of Haryana had filed a suit in this Court for a direction
to the State of Punjab for expeditious digging of the Sutlej-
Yamuna Link Canal in Punjab territory and the Punjab
CGovernment had also filed a suit, challenging the conpetence
of the Central Governnment to nmmke any allocation under

Section 78 of the Punjab Reorganisation Act. During the
pendency of these two suits, an agreenent was arrived at
between the two plaintiff States viz. the State of Haryana
and the State of Punjab as well as the State of Rajasthan
under the intervention of the then Prine Mnister of India
and that agreenent was arrived at, on 31st Decenber 1981

The terns of the agreenent were signed by the Chief

Mnisters of the three States as well as the then Prine

M nister of India. Under the said agreenment, the nean

supply of 17.17 MAF was al |l ocated as under

Share of Punjab . 4.22 MAF
Share of Haryana . 3.50 MAF
Share of Raj ast han . 8.60 MAF
Quantity earnmarked for Del hi
Wat er ~Supply : 0.20 MAF
Share of J& K : 0.65 MAF

Clause (4) of the aforesaid agreenent was to the effect:

"(iv) The Sutl ej - Yamuna Li nk~ Canal project shall
be inmplenented in a tinme bound manner so far as
the canal and appurtenant works in the Punjab
territory are concerned within a maxi-nmum peri od

of two years fromthe date of signing of the
agreement so that Haryana is enabled to drawits
all ocated share of waters. The canal capacity for
the purpose of design of the canal shall be
nmutual |y agreed upon between Punjab and

Haryana within 15 days, failing which it shall be
6500 cusecs, as reconmended by fornmer

Chai rman, Central Water Comm ssion.”

On the basis of the aforesaid agreenent between the parties,
the two suits that had been filed before this Court were

wi t hdrawn and under the agreenent, the notification dated
24t h of March, 1976 stood nodified to the extent varied under
the agreement. It would thus be apparent that so far as the
State of Haryana is concerned, the earlier allocation of 3.5
MAF of the water renmined the sane and it becane

necessary to construct another canal, alnost parallel to the
mai n canal, as the existing canal system was not capabl e of
utilizing the allocated share of water to the extent of 3.5
MAF in favour of the State of Haryana. The order of this
Court dated 12th of February 1982 in these two suits filed, so
far as relevant, is quoted herein-bel ow

............ The prayer of the plaintiffs for

wi t hdrawal of suits is allowed and the suits are
di smissed as withdrawn in view of the agreenent
dat ed 31st Decenber, 1981 between the parties to
the suits. There will be no order as to costs."

It is awell known fact that the State of Punjab, soon got
plunged into mlitancy and it has been averred in the witten
statement in the present suit that the work of construction of
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canal within Punjab was stopped, when mlitants killed a
Chi ef Engi neer and a Superintendi ng Engi neer. According to
the defendant-State of Punjab, there was severe resentnment in
the State, which culminated in the unfortunate event |eading
to serious |aw and order problemin the said State and
ultimately on 24th of July, 1985, an accord was arrived at
between the Prine Mnister of India and Sant Harcharan

Si ngh Longowal , commonly called the "Punjab Settlenent".

It is no doubt true that the aforesaid settlenent cannot be said
to be a settlement on behalf of the State of Punjab, as
Longowal had no constitutional authority to enter into any
agreement. But the terns of that settlenent, nore

particul arly, paragraph (9) thereof were given effect to, by
appoi ntnent of a tribunal to be presided over by a Judge of
the Supreme Court. Paragraph (9) of the said accord is
extracted herein bel ow in extenso:

"9. Sharing of River Waters

9.1 The farmers of Punjab, Haryana and
Raj ast han-wi | |-conti nue to get water not |ess
than what they are using fromthe Ravi-Beas
systemas on 1.7.85 waters used for
consunptive purposes wll also remain

unaf f ect ed. Quantum of usage cl ai ned

shal |l be verified by the Tribunal referred to
in para 9.2 bel ow

9.2 The cl ai ms of Punjab and Haryana regarding
the shares in their remaining waters will be
referred for adjudication to a Tribunal to be
presi ded over by a Suprene Court Judge.

The decision of this Tribunal will be

rendered within six nonths and would be

bi nding on both parties. Al legal and
constitutional steps required in this respect

be taken expeditiously.

9.3 The construction of the SYL canal shal
continue. The canal shall be conpl et ed by
15t h August, 1986."

Par agraph (9.1) of the accord reaffirns the share which the
States were getting fromthe Ravi-Beas systemon 1.7.1985.
Paragraph (9.2) relates to the claimof both the States
regarding their share in the renmai ni ng water which was
sought to be referred for adjudication to a tribunal to be
presi ded over by a Judge of the Supreme Court and

Paragraph (9.3) was in relation to the construction of SYL
Canal. The terns and conditions of the settlenent contained
i n paragraph 9 were recogni zed by the Parlianent and an
amendnment was inserted to the Inter-State Water Disputes
Act, 1956 by Act 20 of 1986, under which Section 14 was
added to the said Act. Section 14 with its explanation may
be extracted herein-bel ow in extenso:

"Section 14: Constitution of Ravi and Beas
Waters Tri bunal : -

(1) Not wi t hst andi ng anyt hing contained in the
foregoing provisions of this Act, the Centra
CGovernment may, by notification in the

Oficial Gazette , constitute a Tribunal under
this Act, to be known as the Ravi and Beas

Waters Tribunal for the verification and
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adj udi cation of the natters referred to in
paragraphs 9.1 and 9.2 respectively of the
Punj ab Settl enent.

(2) VWhen a Tribunal has been constituted under
sub-section (1), the provisions of sub-
sections (2) and (3) of Section 4, sub-
sections (2), (3) and (4) of Section 5 and
Sections 5A to 13 (both inclusive) of this
Act relating to the constitution, jurisdiction
powers, authority and bar of jurisdiction
shall, so far as may be, but subject to sub-
section (3) hereof, apply to the constitution
jurisdiction, powers, authority and bar of
jurisdiction in relation to the Tribuna
constituted under sub-section (1).

(3) VWhen a Tribunal has been constituted under
sub-section (1), the Central Governnent

al one may suo notu or at the request of the
concerned State Governnent refer the

matters specified in paragraphs 9.1 and 9.2

of the Punjab Settlenent to such Tribunal

Expl anation: For the purposes of this section,
"Punjab Settlenment” neans the Menorandum of

Settl ement signed at New Del hi on the 24th day of
July, 1985."

The Parliament itself, therefore, under Section 14(3)

unequi vocal |y indicated that a tribunal having been
constituted under sub-section (1) of Section 14, the matters
specified in paragraphs 9.1 and 9.2 of the Punjab Settl enent
could be referred to by the Central Governnent suo notu or

at the request of the concerned State Government but not the
matters specified in paragraph 9:3 which relates to the
construction of SYL Canal. The expression "Punjab
Settlement"” has been defined in the explanation to nean the
Menorandum of Settlenment signed on 24th of July, 1985. In
the teeth of the legislation referred to above, it is difficult for
us to accept the contention of Dr. Dhawan, appearing for the
State of Punjab that the so-called Settlenment of 24th of July,
1985 is nothing but a piece of paper w thout any sanctity and
is not enforceable. Pursuant to the provisions contained in
sub-section (1) of Section 14, a tribunal has been constituted
and the dispute in relation to the additional share of water
fromthe Ravi-Beas Project and its allocation between the
States of Punjab and Haryana has been referred tothe
tribunal, which has passed an interim Award and no fina
deci si on has been given. The Parliament, therefore, having
referred the matters of dispute under paragraphs 9.1 and 9.2
to a tribunal under the Inter-State Waters Di sputes Act and
refraining fromreferring the dispute of construction of SYL
Canal contained in paragraph 9.3 of the Settlenent, is

i ndi cative of the fact that the construction of the SYL Canal
has absolutely no connection with the sharing of water

between the States and as such is not a "Water Dispute”

within the neaning of Section 2(c) and consequently the
guestion of referring such dispute to a tribunal does not ari se.
In this view of the matter, howsoever w de meani ng the
expression "water dispute” in Section 2(c) of the Inter-State
Water Disputes Act be given, the construction of the cana
which is the subject matter of dispute in the present suit
cannot be held to be a "water dispute" wthin the neaning of
Section 2(c) of the Act and as such, such a suit is not barred
under Article 262 of the Constitution read with Section 11 of
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the Inter-State Water Disputes Act. The aforesaid issue nust
be answered agai nst the defendant and in favour of the
plaintiff State.

| SSUE NO. 3:

Though this issue had been framed because of the stand
taken by the defendant No. 1 in the witten statenent, but in
course of hearing of the suit, Dr. Dhawan, appearing for the
State of Punjab did not seriously press the sane. It is also
apparent fromthe witten subm ssions filed on behal f of the
sai d defendant No. 1, wherein as many as seven subm ssions
have been enunerated in paragraph 1.5 of Part-A and the
guestion of limtation had not been raised therein

M. Bobde, the | earned counsel, appearing for the
plaintiff, however urged that though Article 112 of the
Limtation Act relating to suits by or on behalf of the Centra
Governnment or -any State Governnent is 30 years but the
suits fil'ed before the Suprene Court are specifically excluded
fromthe purview of the same. According to M. Bobde
Legislature, inits wisdom left matters of linmitation to be
prescribed by the Court and this Court in turn, though
provided a period of Iimtation in Part VIIl, Order XL(2) and
al so so far as applications on certificate by the Hi gh Court are
concerned under O der’ XV(2) but did not provide any
[imtation for suits under Article 131, possibly because such
matters are usually of grave public inportance. M. Bobde
al so urged that there has been no delay or |atches on the part
of Haryana in approaching this Hon' ble Court-in view of the
fact that cause of action is a continuous one and even
continued till date, as averred in the plaint-:

In our considered opinion, the present suit cannot be

thrown away, either on the ground of limitation or |atches on
the part of the plaintiff in approaching the Court, but we are
not required to make an in-depth inquiry on the question of
l[imtation, since the defendant- State of Punjab did not
press the issue seriously. This issue accordingly is answered
in favour of the plaintiff and agai nst the defendant  No. 1.

| SSUE NO. 1:

This issue which in fact is the main issue and which

covers within itself all the argunents, both in favour and

agai nst, requires a thorough scrutiny of the materials on
record and an in-depth study of the rival subm ssions made

on behalf of the parties. Before we enbark upon an inquiry

on this issue, we think it appropriate to notice at this stage,
that when the argunents were closed on 9th August, 2001, we
passed the follow ng order

"This suit by the State of Haryana is for

i ssuance of a mandatory injunction to the State of
Punjab and/or the Union of India (UJ) to

conpl ete construction of the unfinished SYL

canal. In the witten statenent filed by the Union
of India, there is a positive avernment that
construction of SYL canal is solely the
responsibility of the Governnent of Punjab and

the Union of India has made all efforts including
financial assistance to the State of Punjab for
early conpletion of the canal and further the
CGovernment of India will continue to play its role
with the settlement of the disputes between the
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two States. In course of his subm ssions, |earned

ASG appearing for the Union of India on

instructions states, that the UO is still willing to

negotiate for arriving at a settlenment between the

two States. In view of the several agreenments

between the two States, at the intervention of the
Prime Mnister of India, and the SYL cana

havi ng been substantially conpleted for which
nore than Rs. 600 crores of tax-payers’ noney

has been spent and in view of offer nade by the

| earned ASG, we observe that notw t hstandi ng
hearing of the suit and keeping it reserved for

j udgrment, the Union Governnent through the

M nistry of Water Resources and with the

bl essings of the Prine M nister nay continue the
negotiations with the Chief Mnisters of the two
States, nanely, Punjab and Haryana and we hope
that if the Prime Mnister intervenes with right
earnest, then the dispute with regard to the
construction of canal could be amicably settled
and the Court will not be required to issue any
order either way. The so-called settlenent, if any,
may be made within four weeks fromtoday and if
any settlement is arrived at then the same nmay be
intimated to the Court. A copy of our order may
be handed over to the | earned ASG "

Havi ng wai ted for the period of four weeks, when no

intimation was received fromthe Union of India, we have
proceeded to the judgment painfully, as in our view, it was

i ndeed for the Central Government to see that the canal is
excavated and the recalcitrant State should have been
prevail ed upon. In a sem -federal system of CGovernnent,

whi ch has been adopted under the |Indian Constitution, all the
essential powers, both |egislative and executive have been
conferred upon the Central Government. True Federalism

neans the distribution of power between a Central Authority
and the Constituent Units. Dicey’'s concept of federalismis a
nati onal constitution for a body of States, which desire union
and do not desire unity. According to-him a federal State is
a political contrivance intended to reconcile national unity
and power with the mai ntenance of State rights. The essence
of a federation is, therefore, existence of a Union and its
States and the division of power between the Union and the
States. |If the conmponent parts of a State have no power of
policy decision in any field, but are confined to carrying out
Central CGovernment directives through the medium of an
institutional fabric of federal form it is not a federal but a
unitary State. Political integrity of the Union and each State
seens to be essential to the federal concept. Aut-hor s,
therefore, described our Government to be one federal in
structure but somewhat unitary in spirit. Constitution of
India, defines the political authority, |ocates the sources of
political power and indicates, how the power has to be
exercised, setting out the limts on its own use. CQur
constitution is nore than fifty years old and during this half
century, several devel opnents have taken place, which have
noul ded t he working of the Constitution and brought out

several difficulties in its working and has provoked a numnber
of controversies. |In the pre-independence politics in this
country, the Congress Party was conmmitted to secure nore
powers for the provinces. But soon after independence, the
political scenario changed and the need for power sharing

devi ces was subordinated to the inperatives of State’'s
security and stability. Wakness and | ack of confidence
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propelled the thrust towards centralisation. Unity of the
country was perceived as a paranmount need. The partition of
the country and the events that followed in its aftermath,
were events between comrencenent and conpl etion of work

of the Constituent Assenbly. These events have |eft
indelible inmprint in several of its provisions, including the
schenme of distribution of |egislative power. The second
Report of 5th July, 1947 of the Union Constitution Commttee
havi ng taken note of the facts then preval ent, unequivocally
recorded that weak Centre would be injurious to the interests
of the country. The said Report states:

"W have accordingly cone to the
conclusion a conclusion which was al so
reached by the Union Constitution Committee
that the soundest framework for our Constitution
is a federation with a strong Centre."

It is in this context, M. Bobde, appearing for the plaintiff-
State of Haryana urged that if a State does not abide by the

di sci pline of the Constitution and goes to the extent of

flouting its basic structure, it is the duty of the Union of India
to set things right and where the Union fails in its duty, the
Supreme Court nmust i'ntervene to correct the situation

According to the | earned counsel, if bal ance of our

federalismis upset by a recalcitrant State which proceeds to

act as if it has no obligations to other States or to the nation
as a whol e and the Union remains a mute spectator either for

the lack of political will or any reason whatever, then the
Supreme Court will have to step i'n and preserve the basic
feature of federalism ~According to the learned counsel, the
principle of "co-operative" federalismhas been accepted in

all nodern denpcracies and we in India have a strong unitary

tilt in the Constitution, where unlike the United States of
America, the constitution points'to the primacy of the Union

The | earned counsel further urged that constitution has
conferred power on the parlianent to alter the boundaries and
territories of all States and the Union can never allow
secession. It is further inperative that in every matter that
concerns the interests of the nation, the Union has to ensure
that the Constitution is faithfully observed in letter and spirit
by the States. M. Bobde urged that the Union cannot allow

any State to act in a manner that is hostile towards another
State or the Union nor would allow a State to renege onits
conmitrments. M. Bobde went a step ahead to urge that the

State represents its inhabitants. |If the rights of the inhabitants
under the Constitution gets adversely affected by any action

or inaction of another State or the Union, then those rights

are enforceable. According to the |earned counsel, the need

of the State of Haryana to have SYL Canal being for the

purpose of utilizing the quantity of water that has already

been allocated in its favour by the Government of |ndia under

the provisions of the Punjab Reorgani sation Act and the State

of Haryana has no other source to get water and which was a

part of the State of Punjab prior to its formation, any denial to
get the allocated quantity of water for being utilized in the
State of Haryana would be a deprivation of their rights under
Article 21 and the State has been conpelled to file the suit
mai nl y because the mighty Union with all its power under the
constitution as well as the power derived fromthe citizens of
the country, has failed to discharge its constitutiona
obligation either in persuading the recalcitrant State of

Punjab to get the canal dug and failing persuasion, to get it
execut ed ot herwi se
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Dr. Dhawan, appearing for the State of Punjab in this
connection submitted that the digging of SYL Canal is highly
sensitive political issue, connected to the conditions of
turnoil and uncertainty which prevailed in the State of
Punjab as already stated in the witten statement. According
to himever-since the day of inauguration of digging of cana
by the then Prine Mnister Ms. Indira Gandhi, the farners
of Punjab boiled with resentnent and physically interfered
with the digging of canal. Such popular resentnent stil
prevailed in the State of Punjab which culninated in the
unfortunate event |eading to serious Law and Order problem
in the State of Punjab. The sinmering di scontentnent which
prevail ed anongst the peopl e of Punjab, got further
aggravat ed on account of the so-called settlenent signed by
the then Prime Mnister of India and Late Sardar Harchand
Si ngh Longowal on 24.7.1985 and even the forcible digging
of canal was ultimately stopped: This being the position, it
woul d not "be in the interest of any concern or in the interest
of the nationto issue any direction for digging of the canal
According to the 1 earned counsel, |India no-doubt has a strong
centralized centripetal system which can bring recal citrant
States into |line by a conbined use of Article 355 and 365, but
the I ndian Federal systemis al so based upon certain admtted
features like territorial vulnerability; - empowernment to the
union; State autonony; A conplex set of institutions and
process to resol ve di'sputes and enabl e governance; and the
judiciary's inclusion and exclusion from nmany areas
dependi ng on the nature of the issue. Federal i sm no- doubt
is the part of the basic structure of the Constitution and the
processes which are specifically designated by the
Constitution for specific purposes. According to Dr.

Dhawan, India's federal system was devised to enable a w de
range of distribution of powers, directions, schemes,
contractual and non-contractual agreenments, in order to
facilitate governance. Wthin this scheme, the judiciary
especially the Suprene Court plays an inmportant role in
matters for interpretation and adjudication. But not al
aspects of these arrangenents were deened to be legally
enforceable or regarded as judicially nmanageabl e.

According to the | earned counsel, sone-areas of judicia
unmanageability are delineated in the Constitution itself.
Bearing in mnd, the aforesaid principles and taking into
account the claimmade by the State of Haryana, it nust be
said that the entitlenments of Haryana cannot be treated as
private law entitlenments with private inplications but-only as
public entitlenments with public inplications, including the
soci al, economc, political and security inplications and,
therefore, the Court would be well advised, not to issue any
direction in relation to the digging of SYL Canal.

Having regard to the subm ssions made by the counse
appearing for the two nei ghbouring States, who are fighting
tenaciously like two adjacent owners and when the Union
government is keeping silence over the matter, as is apparent
fromthe fact that notw t hstandi ng our order on the close of
the argunents, there has been no intinmation to us fromthe
Uni on CGovernment through its counsel |earned Additiona
Solicitor General, we will be failing in our duty if we do not
notice faithfully what transpired in course of hearing.
Initially, to our query as to the role and the stand of the
Uni on Governnent, the counsel who was appearing for the
Uni on CGovernnent, candidly stated that the Union has no
role to play in the dispute between the two states and such a
stand on the part of the Union Government woul d not be
appreci ated by the Court while hearing the matter. It is only
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when the Court expressed its disapproval to the stand taken

by the Union Governnent, |earned Additional Solicitor

General appeared and initially prayed for an adj ournnment of
hearing of the suit so as to enable the Union governnent to
play its role effectively. As we had already started hearing of
the suit and had by then heard for a considerabl e period,

when we found it not possible to adjourn the natter, we

heard | earned Additional Solicitor General and then at the
concl usi on of the hearing, passed the order, which we have

al ready quoted earlier. But nothing appears to have

happened and to us, it appears that in the controversy

between the two states, the Union Government is feeling
enbarrassed to take any positive decision, which in our view
is not inthe interest of the nation. The founding fathers of
the Constitution, advocated for a strong Central Governnent,
so that there would not beany disintegration of the States and
the Central power would be able to keep the States within its
l[imts and will be able to force the States, in the matter of
good governance of the States, which would benefit the

i nhabitants of the States, the inhabitants of the nei ghbouring
States and the country as a whole.

Wthin India, the Indus basin lies in Janmu and
Kashm r, Hi machal Pradesh, Punjab, Haryana and
Raj ast han. Mbst of the basin in Pakistan lLies in North-Wst
Frontier Province, namely Punjab and Sind. ‘According to the
pre-1947 political sub-divisions, thelndus basin in India
conprised the British Provinces of the Punjab, NWF.P. and
Sind, as well as the then princely States of Jamu and
Kashm r, Patiala, Nabha, Faridkot, Jind, Kapurthala,
Bi kaner, Bahawal pur, Jaisal ner, Khairpur, Bilaspur, Mandi
Chanba and several other small States in the Punjab hills, the
North-West Frontier States and tribal areas, together with
parts of the British Province of Baluchistan and of the |ndian
States of Jodhpur and Jaipur. - Approximately 46 mllion
people lived in this basin in 1947 with agriculture as the pivot
of their econony. The Northern and Western boundaries of
the I ndus basin are clearly marked by nountains and hills;
towards the south, however the linmts of the basin are
relatively obscure. The north-west nountain wall
conpri sing the Hi mal ayan ranges and Siwaliks, has a great
i nfl uence on the physiography of the Indus region and the
hydrol ogy of the region. The partition between India and
Paki stan in 1947, which created a new political boundary-in
fact cut across the Indus systemof rivers and canals from
which 26 million acres of irrigated agriculture had al ready
been established and fromwhich rivers many mllion acres of
arid lands were still waiting to be devel oped in turn. . The
I ndus basin, a geographical entity, as patent as anywhere el se
in the world, was divided between two henceforth sovereign
nati ons. Several proposals for sharing of water had been
nooted, but ultimately the proposal for a partition with a
territorial division of rivers, giving to India the exclusive use
of the three Eastern Rivers (Sutlej, Beas and Ravi) and to
Paki stan the use of the waters of the three Western Rivers
was accepted, and an |ndus Water Treaty was entered into
bet ween I ndi a and Paki stan. Governnment of India had to pay
a contribution which was fixed at 62.5 nillion Pounds to
Paki stan. Devel opnent of river water resources for purposes
of irrigation and generation of hydro-electric power has been
progressing steadily since i ndependence. Many nulti-
purpose river valley schemes have been executed on
interstate rivers. In many of these projects the states have
cooperated in jointly devel oping the river concerned in an
i ntegrated manner, thus deriving the opti mum benefits out of
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ariver. But notwthstanding the sane the existence of
friction anongst the States, through which river flows
continues and such friction between two States or two or

nore States has been continuing on account of [|ack of

political will at the central level to deal wth the problem
with determination. The |lack of interstate cooperation is the
main factor |eading to such dispute for sharing the water of a
river. Even as between two States Punjab and Haryana,

which at one point of tine constituted only a single State, the
di spute for additional allocation of water fromthis Ravi Beas

basin is still pending un-resolved before a Tribunal, which
had been constituted way back in the year 1986 in pursuance
to the so-called 'Longowal Agreenent’. W are not

concerned in the present suit with regard to the Award that
has been passed by the said Tribunal on 30th January, 1987,

but we are certainly concerned with the continuance of such a
Tri bunal presided over by a retired Judge of this Court, who
is sitting idle as the other menbers of the Tribunal had not
been appointed or for some other reason, and continuance of
such a Tribunal has becone a source of drainage fromthe
public exchequer without getting any return. It transpires,
after the Tribunal passed the Award on 30th January, 1987, an
application under Section 5(3) of the Interstate R ver Wter

Di sputes Act was filed by the State of Punjab on 19th August,
1987, and no final 'deci'sion has been taken on that application
as a result of which the Central CGovernnent has not

publ i shed the decision of the Tribunal in the Oficial Gazette,
as required under Section 6 of Interstate R ver Water

Di sputes Act. W really fail to-understand why such a high
powered Tribunal supposed to decide a water dispute,

referred to it, between the States of Punjab, Haryana and

Raj asthan in relation to use, distribution or control of extra
water fromthe Ravi Beas system which Tribunal in terns of
paragraphs 9.1 and 9.2 of Longowal “Agreement dated 24th

July, 1985, would be permitted to just sit idle and why the
Central CGovernment in the appropriate Mnistry has not

best owed any attention for the proper functioning of such
Tribunal. A Judge by virtue of his training, always acts in.a
manner so as to avoid public criticismfor his conduct. A
retired Suprene Court Judge, who has been appointed as the
Chairman of a Water Disputes Tribunal, would certainly not
like to sit idle at the cost of huge drainage fromthe public
exchequer and even otherwi se, it would be beneath his

dignity to continue as Chairnan, w thout doing any worKk.

The manner in which this tribunal headed by a retired Judge

of the Suprene Court has been allowed to continue, has

al ready been a matter of severe public criticism To avoid
any further enmbarrassment and criticismwe expect that the
Central Governnment would do well in filling up the vacancies
in the Tribunal and the Tribunal also would do well -in
concl udi ng the proceedi ng before it, as expeditiously as
possi bl e.

Coming to the question of construction of SYL canal, it
appears that way back in January 29, 1955 in a neeting
called by the Governnent of India of all the concerned States
a decision had been taken, allocating 5.90 MAF in favour of
undi vided State of Punjab. W are not concerned with the
al l ocation made in favour of other States, |ike, Rajasthan,
Kashm r and Pepsu. Several projects had been taken |ike
Madhopur Beas Link, Madhopur Head works with the idea
that the water fromriver Beas is diverted and is available for
the utilisation to the States of undivided Punjab and
Raj ast han at Hari ke. The government had al so proposed
Beas Project Unit |I and Unit Il which conmprised of Beas
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Sutlej Link and this project had started nuch before

reorgani sati on and divisi on of the undivided Punjab. Since

no river was flowing within the State of Haryana and the

State had no other water resources, even before the creation

of the Haryana Devel opment Committee had been set up

which Conmittee had submitted its report recomrendi ng the
surplus Ravi Beas water for Haryana region, as is apparent
fromExhibit-P/21. The undivided State of Punjab was

bi furcated into two States of Punjab and Haryana with effect
from1.11.1966, under the Parlianentary Act, called 'The

Punj ab Reorgani sation Act, 1966. Under the Parlianentary
Legi sl ation a provision had been engrafted providing that

rights and liabilities of the existing State of Punjab in relation
to Bhakra Nangal Project and Beas Project, shall on the

appoi nted day, be the rights and liabilities of successor State
in such proportion, as may be fixed and subject to such

adj ustment, as nay be nade by an agreenent entered into by

the said States, after consultation with the Centra

Governnment, or if no such agreenent is entered into within

two years of the appointed day, as the Central Governnent

may by order determ ne having regard to the purposes of the
projects. The aforesaid Section of Punjab Re-organi sation

Act stipulated that the order so nade by the Central

CGovernment coul d be varied by any subsequent agreenent

entered by the successor State after consultation with the
Central CGovernment. /1n exercise of the aforesaid power, the
CGovernment of India in the Mnistry of lrrigation, determ ned
the rights and liabilities in relation to the Beas Project as the
two States, nanmely, Punjab and Haryana coul d not reach an
agreenment and a Notification was issued on 24th March,

1976. It would be appropriate at this stage to extract a
portion of the aforesaid Notification for better appreciation of
the controversy in issued: -

"NOW THEREFORE, ion exercise of the powers
conferred by sub-section (1) of section 78 of the
Punj ab Re-organisation Act, 1966 (31 of 1966),
the Central governnent hereby nakes the
foll owi ng deternination, nanely:-

Taki ng note of the facts that Haryana has
large arid tract and al so several drought prone
areas and the present devel opnent of irrigation in
the State of Haryana is substantially | ess as
conpares to that in the State of Punjab, and
further taking into consideration that
conparatively large quantity of water is needed
for irrigation in the State of Haryana and there is
limted availability of water from other sources in
the State, the Central Governnent hereby directs
that out of the water which would have becone
available to the esrtwhile State of Punjab on
conpl etion of the Beas Project (0.12 NAF
whereof is earmarked for Del hi Water Supply),
the State of Haryana will get 3.5 MAF and the
State of Punjab will get the renmaining quantity not
exceeding 3.5 MAF. Wen further conservation
wor ks on the Ravi are conpleted, Punjab will
gewt 3.5 of 7.2 MAF which is the share of the
erstwhile State of Punjab. The remaining 0.08
MAF, out of 7.2 MAF is recomended as
addi ti onal quantum of water for Del hi water
supply for acceptance by both the Governnents of
Punj ab and Haryana.
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AND WHEREAS the above allocation on
conpl etion of the Beas Project is based on the
1921-45 flow series corresponding to availability
of 11.24 MAF in the Beas at Mandi Plain (after
allowing for 1.61 MAF as pre-partition uses) and
the availability of 4.61 MAF in the Ravi after
allowing for pre-partition uses and | osses in the
Madhopur Beas Li nk.

AND WHEREAS the fluctuations in the
Ravi flow have a very snall effect on the
avail ability of water on conpletion of the Beas
Project;"

Even prior to the aforesaid Notification issued by the
Governnment of India the concept of having SYL Canal had
al ready energed, which is apparent from Exhibit P-17, a
conmuni cati on fromthe Government of Haryana to the
Central Governnent dated Cctober 21, 1969. The rel evant
par agr aphs from the aforesai d communi cati on, Exhibit P-17
are quot ed hereunder : -

"6. It is also inportant to point out that Haryana
CGovernent have prepared-a scheme |inking

Sutlej basin with Western Yanuna Canal basin

for utilising its share of 4.8 MAF when t he sane
is harnessed after the conpletion of the Beas
Sutlej Link by 1973-74. The Project estimte was
submitted to the Government of |ndia, Mnistry of
Irrigation and Power of scrutiny and approval.
The Governnent of India have intimted that the
al | ocation of Ravi-Beas waters may be got
finalised before the Schenme is taken up for
scrutiny.

7. The Haryana State can have its share out of the
Ravi - Beas waters only through Bhakra and it

would be a pity if the State is not in a position to
utilise its share of waters for want of adequate

| ;inks. The proposed schene is, therefore, very
vital for Haryana and accordingly the entire
provision for the Scheme costing Rs.27 crores has
been recommended by the State Governnent for

bei ng spent during the Fourth Five Year Plan. It

is accordingly very essential that the allocation of
7.2 MAF to erstwhile Punjab State is apportioned

bet ween the two successor States wi thout any | oss

of time so that this State may be able to execute
the afore-nmentioned maj or schenme during the 4th
Five Year Pl an.

8. Since the two successor States have not
cone to an agreenent/decision in the matter,

it is requested that the matter may be

deci ded under Section 78 of the Punjab Re-
organi sation Act, 1966 wherein the

CGovernment of India take a decision aftwer

the stipul ated period of two years which
expired on 1.11.1968."

On the demand of the State of Haryana the Centra
CGovernment appointed a high | evel Conmittee of experts in
April 24, 1970, under Exhibit P-18 and the said Committee
submitted a report in February 1971 under Exhibit P(D)-3
recomendi ng 3.782 MAF to Haryana and 3.087 MAF to
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Punjab. But that recomendati on was referred by the

Pl anni ng Commi ssion to the Chairman, Central Water and

Power Conmi ssion Shri Y.K Mirthy under Exhibit P-19

and Shri Murthy had submitted a report introducing a concept
of "divisible pool" but finally the Government of |ndia made
the determ nation by issuing a Notification on 24th Mrch
1976, as already stated. The State of Haryana could draw its
share in the surplus Ravi-Beas waters from Bhakra Nanga
conpl ex on the river Sutlej where the supplies of Ravi and
Beas are available and that is why the proposal for
construction of SYL Canal had been npboted, part of the

canal being in the State of Punjab. The State of Haryana al

al ong has been insisting for the conpletion of SYL canal and
has been requesting the State of Punjab and the Centra
Governnment reiterating inter alia that the large arid tract of
Haryana and several drought prone areas woul d need water

badly and, therefore unless the allocated share of water is
allowed to be diverted by digging an additional Link canal, as

the existing main lLine canal will not be in a position to get the
wat er all'ocated to Haryana, for being utilised through the
sai d canal. Though the State of Haryana started constructing

the canal within its territory in 1976 and conpl eted t he same
by June 1980, and a huge anbunt has been spent on that

score but the construction of canal within the territory of
Punjab was a non starter. Wen the persuation on the part of
the State of Haryana failed they filed a suit in this Court,
whi ch was registered as Suit No. 1 of 1979 for

i mpl ement ati on of the order of the Union Governnent dated
24t h March, 1976 and for the construction of SYL Cana

within the territory of Punjab within a period of 2 years. As a
counter blast to the aforesaid suit the State of Punjab al so
filed a suit in this Court, which was registered as Suit No. 2
of 1979, challenging the validity of the order of Covernment
of India dated 24th March, 1976 and al so chall engi ng the
validity of Section 78 of the Punjab Re-organisation Act,
1966. While two suits were pendingin this Court an

agreenment was arrived at between the States of Haryana
Punjab and Rajasthan in the presence of the Prine Mnister

of India on 31st Decenber, 1981, vide Exhibit P-2 and on
account of the aforesaid agreenent the Suits filed by the two
States stood w thdrawn by order dated 12th February, 1982.

At this stage, it would be appropriate to extract the rel evant
portions of the agreenent Exhibit P-2 as well as the order of
this Court dated 12th February, 1982.

Exhi bit P-2 WHEREAS the Punjab
CGovernment sought a review of the aforesaid
notification for increasing the allocation of Punjab
and linked this matter to the construction of the
Sut |l ej - Yanuna Link Canal for Haryana in Punjab
territory and,
WHEREAS t he Governnent of Haryana filed a
suit in the Suprene Court praying inter-alia that a
directive be issued to Punjab for expeditiously
undert aki ng construction of the Sutlej Yanuna
Link Canal in Punjab territory and for declaring
that the notification of the Government of India
al l ocation the waters becomnmi ng avail able as a
result of the Beas Project issued on 24th March
1976, is final and binding;

XX XX XX XX XX

"Now, therefore, we the Chief Mnisters of
Haryana, Rajasthan and Punjab keeping in view




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 22 of 29

the overall National interest and desirous of
speedy and optimumutilisation of waters of the
Ravi and Beas Rivers and al so having regard to

the inmperative need to resolve speedily the
difference relating to the use of these waters in a
spirit of give and take do hereby agree as under :-

"iv. The Sutlej-Yamuna Link Canal Project shal
be inplenented in a time bound manner so far as
the canal and appurtenant works in the Punjab
territory are concerned wi thin a maxi num peri od
of two years fromthe date of signing of the
agreenment so that Haryana is enabled to draw its
al | ocated share of waters. " The canal capacity for
t he purpose of design of the canal shall be

nmut ual Iy agreed upon bet ween Punjab and

Haryana within 15 days, failing which it shall be
6500 cusecs as recomended by forner

Chai rman, 'Central WAter Comm ssion

Regar di ng-the cl ai m of Rajasthan to convey 0.51
MAF of water through Sutlej-Yanuna Link

Bhakhra system Secretary, ~Mnistry of Irrigation
Government of Indiawll hold discussion wth

Punj ab, Haryana and Rajasthan with a view to
reachi ng an acceptable solution. These

di scussions shall be concluded in a period of 15
days fromthe date of affixing signatures herein
and before the work starts. |If no mutually
accept abl e agreenment is reached, the decision of
Secretary, Mnistry of lrrigation to be given
within this period shall be binding on all the
parties. In case it is found necessary to-increase
the capacity of Sutlej-Yanuna Li nk Canal “beyond
that deci ded under above sub-para in any or entire
reach thereof, the States concerned shal

i npl enent the link canal in a tinme bound manner
with such increased capacity at the cost of

Raj ast han Gover nnment .

The differences with regard to the alignnent of
the Link Canal and appurtenant works in the
Punjab territory woul d be di scussed by the
Haryana and Punjab Governments who shoul d

agree to nutually acceptable canal alignnment in
Punjab territory including appurtenant works
within a period of three nonths fromthe date of
signing of this agreement. |If however, the State
Governments are unable to reach conplete
agreenment within this period the natter shall be
deci ded by the Central Governnment within a

period of two weeks. Both the State Governments
shal | cooperate fully to enable Centra

CGovernment to take timely decision in this regard.
The decision of the Central CGovernnent in this
matter shall be final and binding on both the
CGovernments and the Canal and appurtenant

works in Punjab territory shall be inplemented in
full by Punjab Governnent. However, work on

the already agreed reaches of the alignnent would
start within fifteen days of the signing of the
agreenment and work within the other reaches

i medi ately after the alignment has been deci ded
Haryana shall provide necessary funds to the
Punj ab Governnent for surveys, investigations
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and consi derations of the Link Canal and
appurtenant works in Punjab territory./ Wereas a
result of acquisition of |and, extrene hardship is
caused to fam lies the Punjab Governnent shal
forward to the Haryana CGovernnent suitable
proposals for relieving hardship in line with such
schenes in Pounjab undertaken in respect of
simlar Canal works in Punjab territory. The
Haryana Governnent shall arrange to bear the

cost of such proposals. In the event, however, of
any difference of opinion arising on the question
of sharing such cost, the parties shall abide by
deci sion of the Secretary, Mnistry of Irrigation
CGovernment of India. The progress of the work
shal | not, however, be delayed on this account.
The Central Government wll be requested to

nmoni tor the progress of the work being carried out
in Punjab territory.

V. The Agreenent reached in Paras (1) to (iv)
above shall beinplementedin full by the
CGovernment of Haryana, Raj asthan and

Punjab. If any signatory State feels that any
of the provisions of the Agreenent are not
being complied with, the matter shall be
referred to the Central Government whose

deci sion shall be binding on all the States.
In this respect the Central Covernment shal

be conpetent to issue such directions or take
such measures as may be appropriate and

ensure such conpliance

Vi . The suits filed by the Governnent of
Haryana and Punjab in the Suprene Court
woul d be wi thdrawn by the respective
Covernments wi thout any reservations

what soever but subject to the ternms of this
agreement .

vii. The notification of the Governnent of India
al l ocating the waters becom ng avail able as

a result of the Beas Project issued on 24th

March, 1976, and published in the Gazette

of India, Part Il, sections, the Section (ii) as
wel |l as the 1966 Agreenment stand nodified

to the extent by this Agreenment and shall be

in force as nodified herein.

In case of any difference on interpretation of

this Agreenent, the matter will be referred to the
Central Government whose decision shall be
final ."

Order dated February 12, 1982: -

“I'n these suits, the plaintiffs nanely,
Gover nment of Punjab and Haryana have fil ed
petitions for wthdrawal of suits as the dispute
between the States have been settl ed between the
parties and they are permitted to withdraw the
suits in view of the agreenment dated 31st
Decenber, 1981 between the plaintiffs and the
State of Rajasthan. The applications for
wi t hdrawal have been nade on the basis of the
agreement dated 31st Decenber, 1981 reached
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bet ween the aforesaid parties.

A nunber of applications to intervene and

i mpl eadi ng parties to the suits have been made,

but these applications have been made by the
private parties who have absolutely no locus to
appear in the suits. This matter has now been
concl uded by the decision of this Court in 1978

(1) SCR 1 State of Rajasthan and Others etc. etc.
vs. Union of India etc. etc. which foll owed an
earlier decision of this Court in 1970 (2) SCR 522
State of Bihar vs. Union of India and anot her

Mor eover, the plain |anguage of Article 131 of the
Constitution clearly shows that this Court has only
alimted jurisdiction to hear suits filed by the
States interse or suits between States and Union
CGovernment. Article 131, therefore, does not
contenpl ate any other party to be heard or to
intervene in the matter. For these reasons,
therefore, the applications for intervention and

i mpl eadi ng _parties are rejected.. The prayer of the
plaintiffs for withdrawal of suits is allowed and
the suits are dismssed as withdrawn in view of

the agreement dated 31st Decenber, 1981

bet ween the parties to'the suits. There will be no
order as to costs".

It may be stated at this stage that this agreenent dated 31lst
Decenmber, 1981, which resulted in increase in the share of
water to Punjab, while keeping the share of Haryana
unchanged was very nuch appreciated by the Governnment of
Punaj b, as is apparent from Exhibit P-14. Between 1982 to
1985, the SYL Canal within the territory of Punjab was
constructed and a major portion had been conpl et ed.
Subsequent to the insurgency in the State of Punajb and the
operation 'Blue Star’ by the Government of India, the State
of Punajb was in turnoil. However under the persuasion of
the then Prinme Mnister of India Late Rajiv Gandhi, the then
President of Shiromani Akali Dal,  Sant Harchand Si ngh
Longowal entered into an agreenent comonly known as

"Punjab Settlement". Exhibits P3 and P14 and Paragraph 9
of the said agreement were in relation to sharing of river
waters. It is significant to notice that while paragraphs 9.1

and 9.2 relating to the sharing of water from Ravi-Beas
systemwere required to be referred for adjudication to a
tribunal, to be presided by a Judge of the Supreme Court,

par agraph 9.3 unequi vocal ly indicated that construction of

SYL Canal shall continue and shall be conpleted by 15th of
August, 1986. It is true, as is contended by Dr. Rajiv

Dhawan that the aforesaid agreenent was entered into by

Sant Harchand Si ngh Longowal , the then President of the
Shiromani Akali Dal and as such, has no constitutiona

sanctity to bind the State of Punjab. But having regard to the
fact that in terns of paragraphs 9.1 and 9.2, a tribunal was
constituted and even the provisions of the Inter-State Water

Di sputes Act were anmended, thereby granting Parlianentary
recognition to the so-called agreenent, the terns of the said
agreenent cannot be thrown out as a piece of paper only.

The tribunal, as stated earlier, submitted its report on 30th of
January, 1987 and even though the construction of canal was
not a matter of reference to the tribunal, but yet the tribuna
took notice of the fact that the SYL Canal construction is
conplete within the State of Haryana and is under

construction in the Punjab area and it al so noticed the fact
that this canal is the lifeline for the farmers of Haryana and
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unless it is expeditiously conpleted, Haryana will not be in a
position to utilize the full quantum of water allocated to it
hereunder. The experession 'hereunder’ obviously refers to

the extra allocation of water under the award of the Ravi-

Beas tribunal, which award has not yet been notified. But at
the sanme tine, the inportance of the canal even for ful
utilization of the water that has been already allocated in
favour of Haryana, cannot be mnimsed in any way. It is an
admitted fact that for construction of Punjab portion of the
SYL Canal, nore than Rs.560 Crores have al ready been

spent, as is apparent from Exh. P-13 and the entire noney has
been paid by the Govt. of India. It is indeed a matter of great
concern that while huge anpbunt of public exchequer has been
spent in the construction of the canal and only a few portion
of the canal within theterritory of Punjab has not been dug,
the canal is not being put to use on the nmere insistence of the
State of Punajb. The attitude of the State of Punjab to say the
| east, /i s wholly unreasonabl e dogmatic and is agai nst the
national interest. It is equally a matter of great concern for
this Court that the Central Governnent is taking an

indifferent attitude in the matter and is only trying to while
away the time, even though continues to pay the State of

Punj ab substantially, ‘even for maintenance of the operation

of canal that has already been dug. Fromthe record, it
transpires that in/February, 1991, the Prine Mnister of India
had convened a neeting of the concerned authorities of the
State of Haryana and Punjab, in which neeting certain

deci si ons had been taken, including a decision to enploy the
nmobi | i sation of the officers of Border Road Organi sation, but
even that decision could not be inplemented and the Chief

M ni ster of Haryana had been rem nding the Prime Mnister

of India by witing letters, seeking intervention of the Prine
M ni ster for conpletion of the Punjab portion of the canal
Wiile the matter stood thus, a news itemhaving appeared in

a Del hi Newspaper, indicated that the Punjab Chief M nister

had rejected any nove to start reconstruction of the SYL

Canal, the State of Haryana was conpelled to file the present
suit. In amtter like this, it is true that a decree of a Court in
either way is not that effective, as it is the political wll of the
authorities and the will of the people that matters.” But at the
same time when the political authority becones dogmatic,

unr easonabl e and indicates an attitude of irresponsible nature
and when the court finds that nothing is noving even though
there has been a | arge-scal e drai nage of public exchequer and
that the decision to have the canal had been reached on an
agreenment of all concerned, representing the will of the
peopl e, the Court nust pass appropriate orders and

directions. Wat really bothers us nost is the functioning of
the political parties, who assune power to do whatever that
suits and whatever woul d catch the vote-bank. They forget

for a moment that the constitution conceives of a

CGovernment to be manned by the representatives of the

peopl e, who get thenselves elected in an election. The

deci sions taken at the governmental |evel should not be so
easily nullified by a change of governnent and by sone other
political party assum ng power, particularly when such a
decision affects sone other State and the interest of the
nation as a whole. It cannot be disputed that so far as policy
is concerned, a political party assum ng power is entitled to
engraft the political philosophy behind the party, since that
nmust be held to be the will of the people. But in the matter of
governance of a State or in the matter of execution of a
deci si on taken by a previous governnent, on the basis of a
consensus arrived at, which does not involve any politica

phi | osophy, the succeedi ng government must be held duty
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bound to continue and carry on the unfinished job rather than
putting a stop to the sane.

Dr. Rajiv Dhawan, appearing for the State of Punjab
referred to the avernments nade on behalf of the State of
Haryana in its replication to the effect: - "the existing
system t hrough which the Haryana recei ved Ravi Beas
wat ers nanely the Bhakra Canal can carry only about 1.62
MAF" and subnitted that in view of this statenent made by
the State of Haryana and there being no further final decision
of the tribunal which had been appointed by the Centra
Government to determ ne the share of the respective States
fromthe waters avail abl e under Ravi-Beas basin, the so-
cal l ed agreenent/decision in.relation to the construction of
SYL Canal, is nothing but a futility and, therefore, this Court
shoul d not issue any mandatory order in relation to the
di ggi ng of the canal in the absence of any right being
established by the State of Haryana. According to Dr.
Dhawan, - tthe future utilization of the water resources not yet
been determ ned, the Court need not enbark upon an
adj udi cation relating to construction of the canal. According
to Dr. Dhawan, the decision taken by the undivided State of
Punjab in 1955 and the utilization as proposed in various
project reports and acted upon prior to reorganisation of the
State of Punjab in 1966, would not have been altered and
shoul d not be altered and neither the order of the Centra
CGovernment in exercise of power under Section 78 of the
Punj ab Reor gani sation Act, 1966 nor the so-called agreenent
dated 31st Decenber, 1981, could be construed to have
conferred an enforceable right on the State of Haryana to get
a mandatory order of injunction against the State of Punjab
for getting the unfinished portion of the canal within the
territory of Punjab. According to Dr. Dhawan, non obstante
clause in Section 78(1) of the Punjab Reorganisation Act as
wel |l as the schene of Section 78 to Section 80 of the said
Act, unequivocally indicates that (the said power is for
di stribution of water and power on "project-w se" and "river-
wi se" basis and the two projects which stood included have
been mentioned to be Beas (Unit | and I1) and Bhakra
Nangal , and therefore, it would not be |legal or equitable to
bring within its concept any other project or river water for
the purpose of the sharing between the two States. The
| ear ned counsel al so contended that non-nention of the Thien
(now Ranjit Sagar) Dam or Madhopur Beas Link, is
sufficient to indicate that those projects are to serve different
pur poses between different States and the sane cannot be
brought by inplication since sone aspects of it have been
nentioned in the Beas Project. Dr. Dhawan concedes that in
the Project Report, the expression "integrated developnent™
has been used but a distinction nust be drawn between the
all ocation of share of water fromdifferent rivers and
i ntegrated devel opnent of the projects. According to the
| ear ned counsel, integrated devel opment is distinct from
i ndependent allocation of share of water and this being the
position, the entire basis on which the State of Haryana has
filed the suit for conpletion of the SYL Canal falls through
Dr. Dhawan al so went to the extent of arguing that an order
passed by the Central CGovernnent under Section 78 of the
Reor gansi ati on Act being outside the scope of the Act itself,
nust be read down to nake it legal and the only way the
sane has to be read down is that the order is an Executive
order, not enforceabl e being beyond the scope of the Punjab
Reor gani sation Act, 1966. |In relation to the so-called
agreement entered into by the Chief Mnisters of different
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States and the Prinme Mnister of India dated 31st of

Decenber, 1981, Dr. Dhawan contends that the agreenent

read as a whole, nore particularly, Cdause (7) thereof

unequi vocal ly indicates that it incorporates fresh terns
treating the order of the Central Governnent dated 24th of
March, 1976 as an Executive order and re-works a fresh

denovo agreenent taking into account the agreenent of 1955
and that agreenment stood repudiated on 5.11.1985. It is
further contended that the said agreenent is political in
nature and thus cannot assune the characteristic of

conferring an enforceable right on the State of Haryana. So
far as the Punjab Accord of 1985 is concerned, it is
contended that the same cannot assune the status of an
agreenment under the constitution and on the other hand, it
nust be held to be a political thicket entered into between the
Prime Mnister and the head of the political party, who
neither was constitutionally entitled to sign any agreenent,
bi nding the citizens of the State, and in any event the said
terns of agreenment were rendered inoperative by the force of
ci rcunst ances and stood frustrated by the subsequent events.
According to Dr. Dhawan inthe continued threat of nilitancy
and the canal itself being ina totally damaged condition and
no | egal rights having accrued in favour of the State of
Haryana for getting the canal constructed, this Court will not
be justified in issuing an order of mandatory injunction
mandating the State of Punjab to construct the unfinished
portion of the canal. It is the subnission of Dr. Dhawan that
relief of mandatory injunction being discretionary, the Court
whi |l e exercising the discretion, must bear in mnd all facts
and circunstances as well as the consequences thereof and
taking into account the fact that Punjab has al ready passed
through one of the dark periods of mlitancy in the history of
the country, it would not be advisable to issue any order of
injunction in exercise of the discretionary power of the Court.
Dr. Dhawan, in course of his oral arguments as well as'in his
witten submi ssions referred to those avernents made in the
witten statenent of the State of (Punjab, indicating the
turnoil situation through which the State has passed and on
that basis tried to enphasise the fact that any order or
direction fromthe Court to construct the canal within the
territory of Punjab would again bring an uncanny situationin
the State and therefore, this Court should resist fromissuing
any such order or direction which may not be in the national

i nterest.

Havi ng gi ven anxi ous consi deration to the subm ssions
made by Dr. Dhawan, appearing for the State of Punjab, we
are of the considered opinion that those subm ssions are of no
consequence and there could not be any fetter on the power
of this Court to issue appropriate directions. W have al ready
i ndi cated the genesis of the construction of SYL Canal as
well as the allocation of water in favour of the State of
Haryana and the agreenents entered into between the States
in the presence of the Prine Mnister of India, which
ultimately led to the withdrawal of the earlier suits filed in
this Court. The State Governnents having entered into
agreenments anong thensel ves on the intervention of the
Prime Mnister of the country, resulting in w thdrawal of the
pending suits in the Court, cannot be permtted to take a
stand contrary to the agreenents arrived at between
thenselves. W are also of the considered opinion that it was
the solem duty of the Central Governnent to see that the
terns of the agreenent are conplied with in toto. That apart,
nore than Rs. 700 crores of public revenue cannot be all owed
to be washed down the drain, when the entire portion of the
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canal within the territory of Haryana has al ready been
conpl eted and maj or portion of the said canal within the
territory of Punjab al so has been dug, |eaving only mnor
patches within the said territory of Punjab. [If the
apprehension of the State is that on account of digging of
canal, the State of Haryana woul d draw nore water than that
whi ch has been allocated in its favour, then the said
apprehensi on al so is thoroughly unfounded i nasnmuch as the
source for drawing of water is only fromthe reservoir, which
lies within the territory of Punjab and a drop of water will not
flowwithin the canal unless the connecting doors are open.
But the quantity of water that has already been allocated in
favour of the State of Haryana, nust be allowed to be drawn
and that can be drawn only if the additional link canal is
conpl eted i nasnuch as the existing Bhakara Main Canal has
the capacity of supplying of only 1.62 MAF of water. This
bei ng the position, we unhesitatingly hold that the plaintiff-
State of Haryana has made out a case for issuance of an order
of injunctionin the mandatory form agai nst the State of
Punj ab to conplete the portion of the SYL Canal, which
remai ns inconplete and in the event the State of Punjab fails
to conplete the sane, then the Union Government - def endant
No. 2 must see to its-completion, so that the noney that has
al ready been spent and the noney which may further be
spent could at |east be utilized by the countrynmen. W have
exam ned the materials fromthe stand poi nt of existence of a
prime facie case, balance of convenience and irreparable |oss
and injury and we are satisfied that the plaintiff has been able
to establish each one of the aforesaid criteria and as such is
entitled to the injunction sought for. This issue is
accordingly answered i n favour of the plaintiff and agai nst
the defendants. W, therefore, by way of a mandatory
injunction, direct the defendant-State of Punjab to continue
the digging of Sutlej Yanuna Link Canal, portion of which
has not been conpleted as yet and make the canal functiona
within one year fromtoday. W also direct the Government
of India defendant No. 2 to discharge its constitutiona
obligation in inplenmentation of the aforesaid direction in
relation to the digging of canal and if within a period of one
year the SYL Canal is not conpleted by the defendant-State
of Punjab, then the Union CGovernment should get it done
through its own agencies as expeditiously as possible, so that
the huge ampbunt of noney that has al ready been spent and
that would yet to be spent, will not be wasted and the
plaintiff-State of Haryana would be able to drawthe ful
guantity of water that has already been allotted toits share.
Needl ess to nmention, the direction to dig SYL Canal should
not be construed by the State of Haryana as a license to
permt themto draw water in excess of the water that has
al ready been allotted and in the event the tribunal, which is
still considering the case of re-allotnent of the water, grants
any excess water to the State of Haryana, then it may al so
consi der issuing appropriate directions as to how rmuch of the
wat er coul d be drawn through the SYL Canal

The plaintiff’'s suit is decreed on the aforesaid ternmns.
There will be no order as to costs.

(G B. PATTANAIK)

(RUMA PAL)
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