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ACT:

The Enpl oyees Provident Funds Act, 1952 (19 of 1952), s.
16(1) (b) --Exenption under--Wether available from date of
setting up of the establishnment or from date when Act
becane appl i cabl e- - Change of ownership of
est abl i shnent - - WWhen results in setting up of new
est abl i shrment - - Test s.

HEADNOTE

The respondent cooperative society purchased a Press.
from another cooperative society on 21st March 1961. The
establ i shnent had been set up by the vendor originally in
1946 and at the tine of purchase by the respondent only 9
wor kmen were enployed therein. As the nunber of ~workers
enpl oyed by the respondent went beyond 20 the Enployees’
Provident Fund Act, 1952 and the Enpl oyees’ Provident Fund
Schene 1952 becamre applicable to t he: respondent’s
est abl i shnent with effect from April 1961. For not
conplying with the provisions of the aforesaid Act and
Schene the Provident Fund | nspector, Trivandrum (appell ant
herein) launched prosecutions agai nst the respondent. The
specific charges related to the failure, of the respondent
(i) to pay to the Enpl oyees’ Provident’ Fund the . enployees’
and the enployer’'s share of contributions together wth
adm nistrative charges 'for the twelve quarters conpri sed
between My 1961 and February 1964; (ii) to subnit the
returns in Forms 5 and 10 for the sane twelve quarters;
(iii) to send statenents of recoveries of contributions in
Form 12 for the sane quarters; and (iv) to send the; initia
return in Form9 showing the particulars as on 30-4.-1961
along with Form2 in the nanner specified in the SChene.
On trial the Magistrate recorded the finding that the
establ i shnent as run by the respondent after 1961 could not
be held to be an old establishnent set up in the 1946, it

had enmerged as a new establishnment in 1961, and
consequently for a period of three years from April 1961
the provisions of the Act would not apply to. this

est abl i shnent because of the provisions. contained in s.
16(1)(b) of the Act. On this view the respondent was
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acquitted. The High Court in appeal did no,t agree with the
Magi strate that a new establishnent cane into being in 1961
but nevertheless wupheld the acquittal on the ground that
under s. 16(1)(b) of the Act an establishment is given
exenption for a period of 3 years fromthe date on which it
cane within the: purview of the Act. On appeal to this
Court by special |eave,

HELD.: (i) In view of the decision of this Court in R
Ramakri shna Rao’s case the finding of the H gh Court t hat
t he exenption under s. 16(1)(b) of the Act was avail able
f or t he first three years fromthe date when the Act
becanme applicable to an establishment, was wong [486 A-C]

R Ranwakrishna Rao v. State of Kerala, [1968] 2 S.C.R 819,
applied. (ii) However the acquittal of the respondent nust
be uphel d.

The burden of proving that the old establishment had
conti nued was on the appellant.. The evidence showed: that,
at the tinme of the purchase a new owner cane in place of the
previous ‘owner; the work of the Press was stopped on sale
and was restarted after a break of about three
482
nonths; the machinery in the Press was also altered; the
persons enpl oyed previously were not continued in service,
while= a fresh recruitnment of enpl oyees took place anongst
whom only six happened to be previous enployees; and
conpensation was paid to the workmen at the tine of the
sale. by the previous owner. On these facts, no other
concl usi on coul d be drawn except that the old establishnent
was conpletely closed when the transfer of ownership took
place and an entirely new establishnent was set . up three
nmonths’ later, so that in this case the benefit of the Act
under s. 16(1)(b) of the Act for a period of three years was
available to the respondent from June or July 1961 when the
new establ i shment was set up,. [488 E-Q

Lakshm  Rattan Engi neering Wrks v. Regional Provident
Fund Conmi ssioner, Punjab & Os. [1966] 1 L.L.J. 741
Jamanadas Agarwalla & Anr. v. The Regional Provident Fund
Conmi ssi oner, Wst Bengal & Os. Al.R 1963 Cal. 513, Ms.
Bharat Board MIls Ltd. v. The Regional Provident Fund
Conmi ssioner & Os., A l.R 1957 Cal. 702 and Devi Press v.
Regi onal Provident Fund Conm ssioner, Madras & Anr. A l.R
1965 Mad. 462, distinguished.

Vittal das Jagannathadas & Anr. v. Regional Provident Fund
Conmi ssioner & Anr. [1966] 1 L.L.J. 240, applied.

JUDGVENT:
CRIM NAL APPELLATE JURI SDI CTION: Crimnal Appeals Nos. 145
to 156 of 1968.

Appeal s by special |eave fromthe judgnent 'and order
dated Septenber 6, 1967 of the Kerala High Court in Crimnal
Appeal s Nos. 114 to 124 of 1967.

R H Dhebar, Lily Thomas for S. P. Nayar, for -the
appellant (in all the appeals).

A. S. Nanbiar, for the respondent (in all the appeals).
The Judgnent of the Court was delivered by
Bhargava, J. These twelve connected appeal s arose out

of twel ve prosecutions instituted by the . appel I ant ,
Pr ovi dent Fund I nspect or, Tri vandrum agai nst the
respondent, Secretary, N. S. S Co- operative Soci ety,

Changanacherry, for offences puni shable under the Enpl oyees’
Provi dent Funds Act, 1952 (hereinafter referred to as "the
Act") on the ground of contravention of the provisions of
the Enployees’ Provident Fund Schene, 1952 (hereinafter
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referred to as "the Schenme"). The specific charges related
to the .failure of the respondent (1) to pay to the
Enpl oyees’ Provi dent Fund the enpl oyees’ and the enployer’s
"share of contribution together with adm nistrative charges
for the twelve quarters conprised between My, 1961 and
February, 1964; (2) to submit the returns in Fornms 5 and 10
for the sanme twelve quarters; (3) to send statenents of
recoveries of contributions in Form 12 for the same 12
quarters; and (4) to send the initial return in Form 9
showi ng the particulars as on 30-4-1961 along with Form2 in
the manner specified in the Schene. The pay-

483

nment of the enployer’s and enployees’ contribution to
the Provident Fund, and the question of sending the various
statenents arose in respect of a Press which was purchased
by the N.S.S. Co-operative Society on the 21st March, 1961
from the Travancore-Cochin Central Printing and Publishing
Co- operative Society, Ltd. According to the appellant, this
establ i shment of the Printing Press had 'been set up in the
year 1946 and it continued in exi stence even subsequently
when, in March, 1961, the Press was purchased by the N S. S
Co-operative Society. Until the purchase by the N.S.S. Co-
operative Society, the establishnent was enmploying only 9
wor kmen; but, after the N.S.S. Co-operative Society started
working the Press, the nunber of worknmen increased beyond
20, so that the Act becane applicable to this establishment.
The case was that, since the Act becane applicable we.f.
April; 1961, it was the duty of the respondent to conply
with the requirenents of the Act and pay the contribution
and send the various returns which the respondent failed to
do On trial, the Magistrate recorded the finding that the
establishnent as run by the N S S. Co-operative  Society
after 1961 could not be held to be anold establishnent set
up in the year 1946, had enmerged as a new establishnent in
1961, and, consequently, for a period of three years from
April, 1961, the provisions of the Act would not apply to
this establishment because of the provision contained in
section 16(1)(b) of the Act. On this view, the WMagistrate
acquitted the respondent in all the cases. The  respondent
appealed to the High Court of Kerala. The High Court
disagreed with the Magistrate and held that, even though
there was change of managenent, change of workers and change
of machinery. when the N. S.S. Co-operative Society purchased
the Press in 1961, the business that was carried on was the
same as it was at the tine of purchase, so that it could not
be held that a new establishnment had come into existence
different fromthe one which existed before the purchase.
The Hi gh Court, however, took the viewin |law that, under s.
16(1)(b) of the Act, an establishnent is given exenption for
a period of 3 years fromthe date on which it came wthin
the purview of the Act, treating the establishment. as an
i nfant establishment standing in need of protection. The
Hi gh Court, therefore, held that this establishment was
protected fromthe applicability of the Act for a period  of
3 years from21lst March, 1961 which woul d cover the period
in respect of which prosecutions were |launched by the
appellant. On this ground, the High Court upheld the orders
of acquittal passed by the Magistrate. The appellant has
now cone up in these appeal s against this decision of the
H gh Court by special |eave granted by this Court.

It is quite clear that on the question of |aw decided by
the Hi gh Court in favour of the respondent, that decision
cannot be
484
upheld in view of the decision of this Court in R




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of 7

Ramakri shna Rao v. State of Kerala(l) where it was held
t hat under s. 16(1)(b), in the case of "a new
establishment, the period of five years (laid down by
subsequent anmendnment) is counted forward from the date the
establishnent is set up, but, in the case of an existing
establishnent, fromthe date the establishment "has been”
set up In the present case, since the establishment was
first set up in the year 1946, the period of exenption for
purposes of applying s. 16(1)(b) of the Act would run from
the date on which the establishnment had been set wup and
could not be counted fromApril, 1961 when the Act becane
applicable to this establishnment. In view of that decision
of this Court, the acquittal of the respondent on the ground
given by the H gh Court cannot be nmintained.

However, on behal f of ‘the respondent, it was argued that,
on the wevidence in this case, the Hgh Court was not
justified in recording the finding that this establishnent
as set” up in the year 1946 continued to exist as it was
before, even-after the purchase by the N.S.S. Co-operative
Society in'1961. It was urged that, on facts, the correct
finding that —should have been recorded was that the old
establ i shnent ceased to exist and an entirely new one was
set up in the year 1961. In support of this plea, we were
taken by learned ‘counsel for the parties through the
evidence which was tendered during the trial before the
Magi strate and, after going through it, we are. inclined to
accept the subm ssion nade on behal f of the respondent.

The burden of ‘proving that the old establishment had
continued and that a new establishnent was not' set up in the
year 1961 was on the appellant, as the appellant had filed
crimnal cases for prosecution of the respondent.  The first
prosecution wtness was the Provident Fund Ilnspector,
Raghunat han, but most of his evidence relates to facts
di scovered by himand not in his personal” know edge. It is
he who made a report for the prosecution of the respondent
and in that report itself he admtted that the strength of
the establishment was less than(20 till 16th April, 1961
when it was purchased by the N.S.S. Co-operative Society.
Headded that there were only 9 enployees "at the date of
purchase of these 9 enployees, 6 were reenployed by the
purchasers. Significance attaches to the word "reenpl oyed”
whi ch inmplies that there was no continuity —of enpl oynment
even of those 6 enployees. That witness also admtted that,
after the purchase, the Press was renoved fromits origina
pl ace and additional machineries were purchased and added to
the Press. According to him he also received information
that conpensation due to the workers till the date of sale
was disbursed by the previous owner, T.C - Central Co-
operative Printers and publishers. He added that the
(1)[1968] 2 S.C. R 819.

485

persons working in the Press at the time of his evidence
were all persons who had been appointed by the N S. S Co-
operative Society. Thus, his evidence does not prove that
the establishnent run by the N.S.S. Co-operative Soci ety was
the sanme as the establishment which was being run by the

previous owner of the Press. The owner changed, ne
machi nery changed, the location of the Press was altered,
and even the enployees were not the same as before. In

fact, none of the enpl oyees, according to his evidence,
was continued in service. Th‘e only wtness on whom
reliance could be placed on behalf of the appel | ant to
prove continuity of the business was P.W 2, Sadasivan Nair

who clained to be one of the enployees in this Press of the
previous enployer and who stated mat he continued to be
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enployed by the N.S.S. Co-operative Society. H's evidence
has rightly been criticised on the ground that he is a
di sgruntled person who |lost his service some years |later
when the press was being run by the N.S.S. Co-operative
Society. Further, he stated on oath that the Press was taken

over with all its workers which is clearly a wong statenent
and is contradicted by P.W 1, the Provident Fund |[|nspector
hi nsel f. It is also significant that, according to the

Provident Fund |I|nspector, conpensation was paid to the
previous enployees by the previous enployer which clearly
shows that the previous enpl oyees were not continued in
servi ce, and that they were paid conpensati on for
term nation of their services on transfer of the Press
presunably in accordance with the provisions of section 25FF
of the Industrial Disputes Act. The prosecution could have
easily produced the accounts of the previous owner to show
that there were at |east sonme enpl oyees who were continued
in service and who were not paid conpensation, but no such
attenpt was nade on behal f of the appellant. Even the sale-
deed in favour of the N S.S. Co-operative Society has not
been put - _in the paper-book before us and its absence is
significant in view of the statenent nade by DDW 1, one of
the Directors of the N. S.S. Co-operative Society, who stated
that the N. S.S. Co-operative Society neither purchased the
establishnent’ as /a going concern, nor did it continue to
run the same establishnent. According to DDW 1. after the
purchase of the Press, there was a closure.for a period. of
about 3 nonths and a new business was started in June or
July, 1961 when a new establishment was set up. ' The workmnen
enpl oyed by the previous owner were not taken over on their
old conditions of service. Fresh appointnents were nade and

all workers were newy recruited, though, at the tine of
this recruitnment, sone of the old enployees were also. taken
in service. Thi s evidence woul d clearly show that, a new

establi shment was set up by the N S. S~ Co-operative Society
after the purchase of the press by it from the previous
owner and that there was no( continuity of the old
establ i shment. As we have

L2SupCl/ 70---19
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said earlier, the appellant could have sumoned the accounts
of the previous owner to show that these facts alleged by
DDW 1 are not correct. Even the N S. S. Co-operative
Society is mmintaining accounts and registers;” and  no
attenpt was made on behalf of the prosecution to seize or

sunmon those registers. It is true that the respondent
hinself,f, on his own initiative, did not produce those
registers in defence but, ina crimnal case, such a

circunstance cannot justify raising a presunption that ' the
regi sters would have contradicted the evidence of DW 1.
DDW 1 also stated that there was a specific provision in
the sal e-deed that none of the workers, who were working in

the press pur chased, were to be taken in service and
nobody was, in fact, taken. This statenent could easily
have been challenged before us if the saledeed had been
included in the Paper:book. In the absence of the sale-

deed, which has not been brought to our notice, we see no
reason to disbelieve the statenment of D.W 1 and we consi der
that his evidence is decidedly preferable to that of PW 2
whose evi dence we have nenti oned above.

The only other prosecution wi tness who need be nentioned
is P.W 3 who also enployed by the N S.S. Co-operative
Society in this Press after the purchase. He was, however,
not an enployee in this press before its purchase by N S.S.
Co-operative Society. He was enployed in another press which
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was al so purchased by this Co-operative Society, so that his
evi dence about continuity of his service cannot indicate
that this particular establishnment was a continuation of the
old establishment set up by the previous owner. Oh a
di scussion of the entire evidence and in view of the fact
that the burden of proof lay on the appellant, we think that
the concl usions of fact which nust be accepted are; t hat
at the time of the purchase, a new owner came in place of
the previous owner; the work of the Press was stopped on
sal e and was restarted after a "break of about three
nmont hs; the machinery in the Press was also, altered; the
persons enpl oyed previously were not continued in service,
while a fresh recruitnment of enployees took place anobngst
whom Only six happened to be previous enployees; and
conpensation was paidto the workmen 'at the tine of the
sale by the previous owner.. On these facts, no other
concl usion can be-drawn, except that the old establishnent
was conpletely closed when the transfer of ownership took
place and an entirely new establishment was set up three
nonths l'ater, so that, in this case, the benefit of non-
applicability of the Act under s.16(1) (b) of the Act for a
period of three years was available to the respondent from
June or July, 1961 when the new establishment was set up

In this connection, |earned counsel appearing for the
appel l ant drew our attention to a few decision, including
one of this Court’ to urge that we shoul'd not hold that this
establ i shnent was newly set up in theyear 1961. The first
of these decisions is Lakshmi
487
Rattan Engi neering Wrks v. ~Regional Provi dent Fund
Conmi ssi oner, Punjab, and others(1l) in which this Court held
that a change in | ocation of an establishnment or a change in
the [Iine of business would not have the effect that a new
establ i shnent has been set up, provided there was continuity
of working. That case cannot apply to the facts as found by
us in the present case where there was no continuity of the
busi ness and there were the( additional factors of
termnation of services of 'all the worknen and a new
est abl i shnent being set up by ,fresh recruitnment of worknen,

in addition to alteration in machinery in the Press. The
decisions in Jamaclas Agarwalla and Another v. The
Regi onal Provident Fund Comm ssioner, —\West Bengal &

QO hers, (2) and Messrs Bharat Board MIls Ltd. v. The
Regi onal Provident Fund Conmi ssioner and OQthers(3), are also
i napplicable to the facts before us in the present case. A
good deal of reliance was placed on a decision of "a |earned
single Judge of the Madras Hi gh Court in Devi~ Press v.
Regi onal Provident Fund Conmi ssioner, Madras and Anot her; (4)
but even in that case the facts were different. One of the
prom nent facts before the Judge was that the particular
busi ness transferred was being run under |icences and those
licences were also transferred by the seller to the
purchaser. In view of this transfer, the | earned Judge held
that it was a case of sale of a going concern and there was
continuity of business. Wthout expressing any opinion as to
whet her the | earned Judge was correct in holding that there
was continuity of business in that case, the very fact that
he held the establishment not to have been newy set up on
the ground that it was a case of a transfer of a going
concern distinguishes that case fromthe case before us. In
the present case, the facts established showthat the old
busi ness was cl ose and was restarted as a new busi ness after
recruiting new workmen. The principle to be applied in
arriving at a decision in such a case appears to us to have
been rightly explained in a decision of a learned single
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Judge of the Madras High Court in Vithaldas Jogannathadas
and/ Anot her v. Regional Provident Fund Comissioner and
Anot her (5). The | earned Judge held : -

“I'f in a particular case, it appears
that the new establishment is not genuinely
such, but is only ,an old one formally
resuscitated in order to avoid the lega
obligation, it is always open to the Court to
hold that it is the old establishment which is

substantial ly conti nui ng, and that t he
l[iability to contribute nust be affixed to
the apparently new formalso. But where, in

reality, the old establishnent has conme to an

end and there is a new establishnent, this

establishment is entitled to infancy

(1) [1966] 1-L.L.J. 741.

(2) A'1.R 1963 Cal. 513.

(3) A l.R 1957 cal. 702.

(4) A 1.R 1965 Mad. 462.

(5)°[1966] 1 L.L.J. 240.

L2SupCl / 70- - 20
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protection in its own right, even if it

happens by coincidence to have enployed a

|arge part of the personnel of the previous

establi'shment . "
This principle, applied to the facts of the  present case,
can only lead” to the conclusion ‘that the NS S Co-
operative Society ‘had set up a new establishnent and the
provisions of s. 16(1)(b) of the Act have to be applied on
the basis that the new establishment was set up in June or

July, 1961, so that there was no l[iability tO pay.
Provi dent Fund contributions or to file the various' returns
during the period to which the prosecutions rel ated. The

acqui ttal of the respondent was, therefore, fully justified.
The appeal s are di sm ssed.

Appeal s di sm ssed
489




