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ACT:
Code of Cvil Procedure (Act, 5 of 1908) ss. 115, 151 and
141-Jurisdiction of the H gh Court under

HEADNOTE

The appellant conpany filed a suit against the respondents
in the court of the Senior Subordinate Judge, @Gurgaon, for
the specific performance of an agreenent for~ the  purchase

of' certain |and by the conpany fromthe respondents. Par t
of the land in question becane the subject of proceedings
under the Land Acqui sition Act, 1894, and di spute

relating to conpensation was referred to the Court  of the
District Judge. The court fixed the conpensation at over Rs.
2 lakhs. A dispute as to apportionnent of the compensation
was al so. referred under s.’” 30 of the Land Acquisition Act
to the court but the proceedi ngs were stayed by the
Addi tional District Judge, pending decision of the suit for

specific performance by the Senior Subordinate Judge. The
suit was di smssed and thereupon the respondents applied to
t he Addi ti onal District Judge for conti nuation of

proceedi ngs under s. 30 and for paynent of-conpensation to
them The appel |l ant conmpany resisted the application on the
ground that it had filed an appeal in the Hi"gh Court
agai nst the decree of the Senior Subordinate  Judge. The
Additional District Judge after hearing both parties stayed
the proceedings wunder s. 30 pending disposal of t he
conpany’s appeal by the H gh Court. Oh a revision
application wunder s. 115 C.P.C. filed by the respondents,
the Hi gh Court ordered on March 18, 1969 that a sum of not
nore than Rs. 1,78,000 out of the conpensation for the
acquired land be paid to the respondents who nust undertake
not to sell the rest of the |and during the pendency of the
appeal . The Additional District Judge after hearing the
parties judicially interpreted the order to. nean that Rs.
1,78.000 were to be paid to the respondents after the
concl usi on of the proceedings under’ s. 30. The respondents
again noved the H gh Court with an application under s.
151/141 C P.C. for aclarification of its wearlier order
wher eupon by order dated May 8, 1969 the Hi gh Court ordered
i medi ate paynment. The conpany chal l enged the H gh Court’s
orders dated March 18, 1969 and May 8, 1969 in an appea
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before this Court. It was contended on its behal f that in
making its first order the Hi gh Court exceeded its
jurisdiction us 115 C. P.C. and in maki ng t he

clarificatory order ex-parte it violated the rules of
natural justice.

HELD: (i) The position is firmy established that while
exercising its jurisdiction wunder s. 115, it is not
conpetent to the H gh Court to correct errors of fact
however gross or even errors of |aw unless the errors have
relation to the jurisdiction of the Court to try the dispute
itself. Causes (a) and (b) o.f this section on their plain
reading quite clearly did not cover the present case because
it had not been shown that the | earned Additional Sessions
Judge had either exercised a jurisdiction not vested in him
by law or had failed to exercise a jurisdiction so vested in
him in recording the order  that the proceedings under
reference be stayed till the decision of the appeal by the
Hi gh Court in the proceedings for specific performance of
the agreement in question. Cause (c) of the section also
di d not apply

369
to the present case. The words "illegally" and "wth
material irregularity" as used in this clause do not cover

either errors of fact or of law, they do not refer to the
decision arrived at but nerely to the manner in which it
is reached. The errors contenplated by this clause my
relate either to breach of sonme provision-of law of to
material defects of procedure. affecting the ultimte
deci sion, and not to errors of either fact or of law, after
the prescribed procedure has been complied with. [375 D -G
The Hi gh Court had not  adverted to the linmtation
i nposed on its power under s. 115 of the Code and had
treated the revision as if it was an appeal. Merely because
the Hi gh Court would have felt inclined, had it dealt. wth
the matter initially, to come to a different conclusion on
the question of continuing stay of the reference proceedings

pendi ng decision of the appeal could hardly justify
interference on revision under s. 115 of the Code when there
was no illegality or material irregularity commtted by

the Additional Sessions Judge in his manner of dealing wth
the question. The order of the Hi gh Court dated March 18,
1964 had therefore to be set aside. [375 F-H]

Rajah Amr Hassan Khan v. Sheo Baksh Singh, | | ~1ndian
Appeal s 237: Bal akri shna Udayar v. Vasudeva Aiyar, 44 |ndian
Appeal s 261; Keshav Deo v. Radha Kissan. [1953] ‘S.C.R~ 136
appli ed.

(ii) The ex-parte order dated May 8 1969 was equal |y
difficult to sustain. The H gh Court had proceeded to make
an order wvirtually and in effect reversing the judicia
order made by the | earned Additional Judge in favour of the
appel | ant . This could, nore appropriately be done-only on
appeal or revision after notice to the party affected and
not on an application under ss. 151/141 C.P.C Such an
application in the. circunstances was m sconceifed. [376 C,
F]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 1575 of 1969.
Appeal by special leave fromthe judgnent and order

dated March 18, 1969 and May 8, 1969 of the Punjab and

Haryana High Court in Cvil Revision No. 1014 of 1968 and

C M No. 1863 of 1969.

S.V. G@pte and Ravi nder Narain, for the appellant.
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K. R Chaudhuri, for the respondents.
The Judgrment of the Court was delivered by

Dua, J. By neans of an agreenent dated August 9, 1963,
t he appel | ant - conpany agreed to pur chase from the
respondents, land measuring 264 kanals and 12 mar | as.
A sumof Rs. 1,87,000 was. paid as earnest noney. The sale
deed was to be registered by April 30, 1964. As it was not
so registered, both parties blamed each other for the
br each. In May, 1966 the CGovernnment issued a notification
under s. 4 of the Land Acquisition Act which was followed by
a notification under s. 6 in Septenber 1966 acquiring 104
kanals and 18 narlas of |and out of the |and agreed to be

sol d. The Col | ector nade an award of the conpensation for
the acquired | and, agai nst which a reference

370

was made to the Court of the District Judge. In My, 1968
the conpensati on was enhanced to a sumover Rs. 2 lakhs. In

the nmean tine on April 15, 1967, the appellant, conpany
instituted a suit for specific performance of the agreenent
dated August 9, 1968. This suit was dismssed by the Court
of the Senior Subordinate Judge, Gurgaon on August 13, 1968.
A Regular First Appeal (No. 216 of 1968) against the
di smssal of the suit is pending in the Punjab and Haryana
H gh Court.

It appears that the dispute as to apportionnment of
conpensation under /s. 30 of the Land Acquisition Act was
also referred to the Court. In viewof the “institution of
the suit for specific perfornance, an application was
apparently nade in ‘the Court of “the |I|earned Additiona
District Judge dealing with the reference under  the Land
Acquisition Act to stay those proceedings pending the
decision of the suit by the |earned Senior Subordinate
Judge. On February 28, 1968 the | earned Additional District
Judge took the view that the entire matter in his Court was
covered by the civil suit, it being further observed in the
order that even the question of the jurisdiction of the
Seni or Subordinate Judge to determne the anount of
conpensation was to be first decided by the civil court. On
this view, the reference proceedi ngs were stayed pending the
decision of the civil court.

After the dism ssal of the suit, the respondents applied
to the Court of the |earned Additional District Judge  for
continuing the proceedings and for nmmking an order of
paynment of conpensation in their favour. This prayer was
Contested by the appellant-conpany on the ground that an
appeal against the decree dism ssing the suit  had  al ready
been presented in the H gh Court and that the proceedings
for paynment of compensation should continue to remain stayed
pendi ng the disposal of the appeal. The |earned  Additiona
District Judge after hearing both sides decided on August
30, 1969 to continue the order of stay pending the  decision
of the appeal by the H gh Court. According to him the
guestion whet her the original agreenent had becomne
frustrated or was alive and deserved to be specifically
enforced, woul d have an inportant bearing on the question of
apportionnent of compensati on.

The respondents preferred a revision to the H gh Court
against this order and a | earned Single Judge on March 18,
1969 reversed the order continuing stay of the proceedings
under s. 30 and further directed paynent of Rs. 1,78,000 to
the respondents. The order of paynment of this anpbunt was
franed in the follow ng words :--

"I do feel that in view of the fact that the

suit filed by the respondent-conmpany has been

di smissed, prima facie, it is reasonable that
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the proceedi ngs under section 30 of the Act
shoul d conti nue, but the petitioners my

371

not be allowed actual paynment of nore than
Rs. 1,78,000. The bal ance of the anobunt due
in respect of the land of the petitioners
shall be kept wth the Government to be
di sbursed in accordance with the decision in
the regular first appeal. This will, however,
be subject to the further condition that the
petitioners wll file an undertaking in this
Court that they shall not dispose of or
otherwi se ‘transfer any interest by creating
any encunbrance over the bal ance of the |and
whi ch wasthe subject-matter of the agreenent
dated the 9th of August, 1963, without the
permission of the Court. Learned counsel for
the petitioners  appearing before nme have
agreed to this condition being inposed."

The concl'uding portion of that order may al so be reproduced:
A N | ~accept this revision
petition
and direct that the proceedi ngs under section
30 of the Act be continued, but the

petitioners wll not be paid nore than Rs.
1, 78, 000 and the balance wll remain
undi sbursed till the decision-of the regular
first ‘appeal If the appeal is accepted, this
amount. ‘shall be treated as part of t he
consi deration that has to be paid by the
respondent-conpany. Till the decision of the
appeal or till further orders of this Court,
the petitioners wll _ ~not ~-dispose of t he
bal ance of t he | and, whi ch is t he

subject matter of the agreenent, w thout the

perm ssion of the Court."
Before the learned Additional District Judge, the /question
arose as to whet her under the order of the H gh Court  dated
March 18, 1969, the sumof Rs. 1,78,000 was to be paid
i medi ately or after the decision of the reference under s.
30. The parties apparently desired the | earned -Additi onal
Judge to decide this question judicially on-a consideration
of the circunmstances of the case. Both parties were
accordingly heard and the | earned Additional District Judge
in a detailed order dated April 19, 1969 expressed his
concl usion thus :--

"To ny mind it seens that the decision of
the reference wunder section 30, is to take
place first and it is thereafter that ' the
applicants shall be paid anount upto Rs.
1, 78, 000. In these circunmstances; it is
or der ed that the proceedings u/s 30 be
restored and should continue. The cheque wll
be given only after the decision of the
reference u/s 30. The revision before the
Hon’ bl e Judge was only against the order
staying the proceedings and there was no
revision regarding the non-paynent of the
ampunt as that was not the question before
this court and no orders were passed by this
court in that connec-

372

tion. As such, the intention of the Hon ble
Judge in passing the orders Seens to be that
the ampunt my not be paid to any of the
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parties now but after the decision of the
reference u/s 30. | order accordingly."

The |earned Additional District Judge. also fixed My 21

1969 .,for the evidence of the parties. It appears that

instead of challenging on nerits the order dated April 19,

1969 in the H gh Court by way of revision, the respondents
filed in that Court on May 6, 1969, an application under ss.
151/141 CP.C. for «clarification of its order dated March
18, 1969. This application was placed before the H gh Court
for prelimnary hearing on May 8, 1969 and the |earned
Single Judge recorded the follow ng order wthout giving
notice to the appellant :-
"My orders are clear that the amount of Rs.
1,78,000 nay be paid to the petitioners. The
order further directs the petitioners not tO
di spose” any - part of the land which was the
subj ect-nmatter of the agreenent.
Wth these observations, this petition is
filed:™
It i's against these two orders that the present appea
by special |leave has been presented and the short argunent
pressed by Shri Gupte was that the order of the H gh Court
dated March 18, 1969 is unsustai nabl e because there was no
jurisdictional infirmty nmade out in the order of the
| earned Additional District Judge dated August 30, 1968,
which would justify interference on revision under s. 115

C.P.C. Inregard to the order dated May 8, 1969, it was
further conpl ained that this order was nmade ex parte w thout
notice to the appellant. It was contended by  Shri QGupte

that in face of the judicial order dated April 19, 1969 nmade
by the | earned Additional District Judge after hearing both
si des at ’'length, it was not open tothe Hgh Court to
record the ex parte .order dated May 18, 1969 without
affording to the appellant an opportunity for supporting the
view. taken by the learned Additional District Judge.

The subm ssions nade by Shri Gupte, in our opinion
possess nerit. The revisional jurisdiction has been
conferred on the H gh Court by s. 115, C.P.C. in these terms

"115. The Hi gh Court may call for the
record of any case which has been deci ded by
any Court subordinate to such H gh Court  and
in which no appeal lies thereto, and if such
Subordi nate Court appears-

(a) to have exercised a jurisdiction
not. vested in it by law or
(b) to have failed to exercise a jurisdiction
so vested. or

373
(c) to have acted in the exercise of its
jurisdiction illegally or with materi a
irregularity,
the High Court may make such or der in

the case as it thinks fit."

The nmass or reported cases only serve to show that the High
Courts do not always appreciate the limts of their
jurisdiction wunder this section. The legal position was
authoritatively laid down by the Privy Council as far back
as 1894 in Rajah Amir Hassan Khan v. Sheo Baksh Singh(1).
The Privy Council again pointed out in Balakrishna Udayar
v. Vasudeva Aiyar(2) that this section is not directed
agai nst the conclusions of law or fact in which the question
of jurisdiction is not involved. This view was approved by
this Court in Keshav Deo v. Radha Kissan(3) and has since
been reaffirmed in nunerous decisions.
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The position thus seens to. be firmy established that
while exercising the jurisdiction under s. 115, it is not
conpetent to the Hi gh Court to correct errors of fact
however gross or even errors of law unless the said errors
have relation to the jurisdiction of the Court to try the
di spute itself. Clauses (a) and (b) of this section on
their plain reading quite clearly do not cover the present
case.

was not contended, as indeed it was not possible to
contend, that the learned Additional District Judge had
ei ther exercised a jurisdiction not vested in himby law or
had failed to exercise a jurisdiction so vested in him in
recordi ng the order that the proceedi ngs under reference be

stayed till the decision of the appeal by the High Court in
the proceedings for specific performance of the agreenent in
questi on. Clause (c) also does not seemto apply to the
case in hand. The words "illegally" and "with materia

irregularity” as wused in this clause do not cover either
errors of fact or of law, they do not refer to the decision
arrived at but nerely to the manner in which it is reached.
The errors contenplated by this clause may, in our view,
relate either to breach of some provision of law or to
mat eri al defects of procedure affecting the ultimte
decision, and not to. errors either of fact or of law, after
the prescribed formalities have been conplied with. The Hi gh
Court does not seemto have adverted to the Ilimtation
i mposed on its power under s. 115 of ~the Code. Merel y
because the High Court would have felt inclined, had it
dealt wth the matter initially, to come to a different
conclusion on the question of continuing stay of the
ref erence proceedi ngs pendi ng deci sion of the appeal, could
hardly justify interference on revisionunders. 115 of the
Code when there. was no illegality or material irregularity
commtted by the |learned Additional District Judge in his
manner of dealing with this question.” It seens to us that
in this matter the High Court treated the revision virtually
as if it was an appeal

(1) 11 Indian Appeals 237. (2) 44 Indian Appeals 261
L2 Sup. C/70--12 (3) [1953] S.C.R 136.
374

The respondents subm ssion that the order made by the
H gh Court on March 18, 1969 was a consent order, is
unsust ai nabl e. The agreenent nentioned in that order is
obviously the agreenent by the respondents (petitioners - in
the Hi gh Court) to the condition inposed onthem to file an
undertaking in that Court not to. dispose of or ,otherw se
transfer any interest by creating encunbrance over the
remaining |land which, was the subj ect-mat ter of the
agreenment dated August 9, 1968, wthout the previ ous
perm ssion of the Court. There is nothing in the order of
the Hi gh Court or on the record to which our attention was
drawn, showing or even suggesting that the appellant had
agreed to the revision being allowed. The order of the
Hi gh Court dated March 18, 1969 nust, therefore, be set
asi de.
The ex parte order dated May 8, 1969 is equally difficult to
sustain. |In para 5 of the respondents application dated May
6, 1969 under s. 151/141 Civil P.C. presented in the High
Court, a reference was clearly made to the order passed by
the |l earned Additional District Judge on April 19, 1969. It
was averred in this paragraph :--
"That the learned District Judge by his
order dated 19-4-69, has interpreted the High
Court’s order wongly and has held that the
intention of the Hon’ ble Judge in passing the
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order dated 18-3-69, seened to be that the

amount nmay not be paid to any of the parties

now but only after the decision of t he

reference under Section

30 of the Land Acquisition Act. Thus he has

fixed the

case under Section 30 of the Act for

evi dence on

21-5-69."
It seens that at the stage of preliminary hearing the
attention of the H gh Court was not drawn to this fact and
that Court proceeded to make an order virtually and in
effect reversing the judicial order nade by the |earned
Additional District Judge in favour of the appellant. Thi s
could nore appropriately be done only on appeal or revision
from the order dated April 19, 1969 after notice to the
party affected and not on an application under ss. 151/141
Gvil P.C Such an-application in the circunstances was
m sconcei ved. -~ The ex parte order is thus unsustainable and
must be set asi de.

Thi s —appeal accordingly succeeds and the i mpugned
orders are set aside w th costs.
W would like tomake it clear that it will be open to

the parties, if so advised, to approach the H gh Court by
appropriate proceedings for the speedy disposal of the
appeal

R K P.S. Appeal al | owed.
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