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The Judgnent of the Court was delivered by

VENKATACHALA, J. Special |eave sought for in this petition is granted and
we have heard | earned counsel for the parties on the nerits of the appeal

For a residential building fallen vacant under sub-sections (3) & (4) of
Section 12 of the U P. Urban Buil di ngs (Regulation of Letting, Rent &
Eviction) Act. 1972 - "The Act", if under sub-section (1) of Section 16 of
the Act, an application is received fromthe |andlord of that vacant
building for its release in his favour and anot her application is received
fromthe fornmer tenant of that vacant building for its reallotnent in his
favour, which of those two applications require priority in the matter of
their disposal by the District Magistrate concerned, is die question
arising for our consideration in this appeal

As it would be advantageous to refer to the facts, which have given rise to
the said question, brief nention of those facts coul'd bemade before its
consi derati on.

Shri Swaroop Narain Srivastava, the appellant in this appeal, is the

| andl ord of House No. 395/31, Raj Bhawan, Kashmri~ Mhalla, Lucknow -"the
di sputed house". By an allotnent order made under the Act, that disputed
house had been allotted in favour of one Sita Ram Shakya and he becane its
tenant.

Since Sita Ram Shakya, the tenant of the di sputed house, died on 185.1973.
Respondent No. 2, the wife of the deceased. Respondent 3 and 4, the sons of
the deceased, and Dr. R R P. Singh, another son of the deceased, becane the
joint tenants of the disputed house as the heirs of the deceased |iving
with him However, when one of the said tenants of the di sputed house Dr.

R R P. Singh, by an allotment order nade under the“Act in his favour on
303. 1975, got allotted another house in the sane locality, a question arose
whet her the disputed house had fallen vacant by operation of subsections
(3) & (4) of Section 12 of the Act. That question ultinmately came up for
consi deration before a Full Bench of the All ahabad H gh Court on a
reference nade to it in a wit petition before that H gh Court. It was held
by its order dated 123.1981 that the disputed house had fallen vacant under
sub-sections (3) & (4) of Section 12 of the Act, when one of the Joint
tenants of the disputed house was allotted a separate residential house in
the sanme locality under the provisions of the Act; Subsequently, the wit
petition which had been filed in the H gh Court disputing the decision of
the Revisional Authority that the disputed house had fallen vacant, was

di smi ssed by an order nade by the Hi gh Court on 23.4.1981. As a result O
the disnmissal of the said wit petition, an applica-tion which had been
made by the appellant under Section 16(1)(b) of the Act for rel ease of the
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di sputed house in his favour and an application which had been nade under
Section 16(1)(a) of the Act by respondents 2 to 4 for re-allotnent of the
di sputed house in their favour cane up for con-sideration before the
Additional District Magistrate (city) Lucknow in case No.62/193 of 1982.
that Additional District Magistrate considered the said application mde by
the appellant for release of the disputed house in preference to the other
application nade by the respondents 2 to 4 for reallotnent of the disputed
house in their favour and granted the application nmade by the appellant for
rel ease of the disputed house in his favour, as in his view, when there was
an application for release of the vacant building made by the |andl ord and
when there was an application made by the fornmer tenants for reall ot nent of
the vacant building, the consideration of the application of the |andlord
had to be done on a preferential basis. On such consideration of the
application for rel ease of the disputed house nade by the appellant, the
Additional District Magistrate found on the basis of evidence placed before
himthat the appellant-landlord required the disputed house for his bond
fide use and occupation. Consequently, he nade a rel ease order in respect
of the disputed house-in favour of the appellant on 24.8,1982. However, he
al | owed one nonths tinme to respon-dents 2 to 4 to vacate die disputed

prem ses so as to enable the appellant to occupy it. The litigation did not
cone to an end there. Respondents 2 to 4 questioned the correctness of the
order of the Additional District Magistrate by filing a Revision Petition
RR No. 111 of 1982 in-the Court of the District Judge, Lucknow. The IVth
Addi tional District Judge, Luck-now, who heard that Revision Petition
allowed it by setting aside the order of Additional District Mgistrate,
Lucknow dated 24.8,1982 and remitting the case to Additional District

Magi strate (City), Lucknow with a direction to himto decide the
real l ot ment application nmade by respondents 2 to 4 in preference to the
application nade by the appellant for rel ease of the disputed house in his
favour. When the appellant fileda wit petition WP. No. 6189 0/1982

agai nst the said order of the Court of the IVth Additional District Judge
in the H gh Court of Judicial at Allahabad, that H gh Court dism ssed the
wit petition upholding the inpugned order of the IVth Additional District
Judge, Lucknow. The said orders of the IVth Addition-al District Judge,
Lucknow and of the Hi gh Court are appeal ed agai nst by the appellant in the
present appeal by special |eave.

The di sputed house, a residential building, of which the appellant was the
| andl ord, had fallen vacant under sub-sections (3) & (4) of Section 12 of
the Act, as is held by the Full Bench of the Al ahabad Hi gh Court in its
judgnent dated 123.1981. This aspect of the case was not disputed before
us. Therefore, the only question which requires our considerationin this
appeal is whether the application for release of the vacant disputed house
was rightly decided by the Additional District Magistrate in preference to
the application for reallotnment of that vacant disputed house made by
respondents 2 to 4, or whether the application for reallotnment 'of the
vacant di sputed house made by respondents 2 to 4 alone required to be

consi dered on preferential basis as is held by the District Court in a
revision petition before it and the H gh Court in the wit petition before
it. The District Court and the H gh Court as seen fromthen- judgnents have
taken the view that the application for reallotnent nmade by respondents 2
to 4 required prior consideration and di sposal as against the application
for release made by the appel |l ant because proviso (b) of sub-rule (6) of
Rul e 20 when enabl ed respondents 2 to 4 to seek real |l ot-nent of the

di sput ed house which had fallen vacant according to sub-sec-tion (3) of
Section 12-of the Act, that application for reallotnent of the disputed
house nmade by Respondents 2 to 4 required to be considered on a
preferential basis. According to them such preferential consideration of
real l ot ment application nmade by respondents 2 to 4 woul d be necessary to
obvi ate the hardship, which they may have to suffer in the event of the
vacant disputed house, is not allotted in their favour. In our view, the
District Court, as well as, the High Court had fallen into a grave error in
thi nking that the hardship to which the former tenants coul d be out could
be obviated in the event the buil ding which had becone vacant on account of
its falling vacant under sub-sections (3) & (4) of Section 12 of the Act is




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of 4

allotted to them when such view cannot receive support either fromthe
provi sions of the Act or fromthe provisions of the U P. U ban Buil dings
(Letting Rent & Eviction) Rules, 1972 - 'the Rules’, Al that has happened
is when sub-rule (6) of Rule 10 of the Rules prohibited the making of the
application by certain persons, proviso (2) thereto enables persons |ike
respondents 2 to 4 who nust be deened to have vacated the residentia

buil ding to make an application for reallotnment of such building. If that
be so, permissibility to make an application for reall otnment by respondents
2 to 4, cannot entitle themfor prior consideration and disposal of their
application for reallotnment by the District Magistrate in preference to the
application for rel ease made by the | andl ord, the appellant or any other
applications of the persons who are given preferential claimfor allotnent
of a vacant building under the provisions of the Act and the Rul es. Sub-
section (1) of Section 16 of the Act which permts the filing of
applications before the District Magistrate by the |andlord for rel ease of
the building fallen vacant -and by others for reallotnment of such building
insofar as is material reads :

"16. Allotment and rel ease of vacant building. - (i) Subject to the
provi sions of the Act, the District Mgistrate by order -

(a) require the landlord to |l et any building which is or has fallen
vacant or is about to-fall vacant, or a part of such building but not
appurtenant | and al one, to any person specified in the order (to be called
an allotnent order): or

(b) rel ease the whole or any part of such building, or any | and
appurtenant thereto, in favour of thelandlord (to be called a rel ease
order).

Provided that in the case of vacancy referred to in sub-section (4) of
section 12, the District Magistrate shall give an opportunity to the

| andl ord or the tenant, as the case nay be, of showing that the said
section is not attracted to his case before maki ng an order under cl ause

(a).”

Requi renent of the proviso is admittedly fulfilled because of the hol ding
of the Full Bench of the H gh Court that the disputed house had fallen
vacant .

When Rule 10 of the Rules which provides for allotment procedure is seen
nowhere it is provided that an application for allotnent of vacant buil ding
shoul d be considered in preference to the application nade for rel ease of
the vacant building by the landlord. On the other hand, Rule 13 which

provi des the procedure for consideration of-the application nade for

rel ease of a vacant bunding by the landlord, by its sub-rule (4) requires
that landlord’ s application for rel ease under the Rules shall, as/far as
possi bl e, be decided within one month fromthe date of its presentation and
no allotment in respect of a building covered by an application in that
Rul e shall be nmade unl ess such application has been rejected. Thus, when
the sub-rule (4) of Rule 13 expressly states that unless an application
made by the landlord for release of a vacant building is rejected, no
allotment of the vacant building covered by that application could be nade,
it internms requires consideration of the application for release of vacant
building at the first instance in preference to other application for
allotment. There-fore, it nmust be held that the Rule requires the

consi deration of the application for rel ease made by the landlord in
respect of the vacant building and decision thereon in preference to

consi deration of any other application for allotment O re-allotnment made
in respect of that vacant building. If that be our answer to the question
under consideration the orders of the District Court and the Hi gh Court
appeal ed against in this appeal becone unsustainable and require to be
interfered with.

In the result, we allow this appeal, set aside the order dated 15,12.1982
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of the Court of Additional District Judge nmade in Rent Revision No. 111 of
1982 and order dated 28.4.1983 of the High Court nade in WP. No, 6189 of
1982 and restore the order dated 24.8.1982 of the Additional District

Magi strate (City), Lucknow nmade in Case No. 62/193 of 1982 with the

nodi fication that the respondents 2 to 4 or any person claimng, through
them who may be in possession of the disputed house shall put the appellant
i n possession of the sane forthwith. However, in the facts and
circunstances of this CGvil Appeal respondents 2 to 4 shall pay to the
appel l ant -1 andl ord costs of this appeal which we quantity at Rs. 20.000:




