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ACT:

Ceneral Causes Act, 1897-Ss. F, 24-Effect of-Arms Act,
1959 repeating and re-enacting Arns Act,  1878-Notification
i ssued under latter Act, if continue under the 1959 Act-Arns
Act , 1959--s. 2(1)--(c) Sword, if 7arns’-Wst Benga
(Prevention of Violent Activitieso Act, 1970, S. 3(2)(d).

HEADNOTE:

The combined effect of section 6 and 24 of the Cenera
Clauses Act is that a notification of 1923 issued under
section 15 of the Arns Act, 1878 prohibiting the
acqui sition, possession or carrying of arms other than fire
arms without a licence, not only continued to operate but
has to be deenmed to have been enacted under the Arns Act,
1959, which repealed and re-enacted the provisions of the
earlier Act. The 1959 Act nowhere contains an intention to
the contrary signifying that the operation of the repealed
Act or of a notification issued thereunder was not to
continue. [678C F]

A sword is arms within the neaning of the definition of
arns’ in section 2(1)(c) of the Arns Act, 1959. In _the
present case though the offence of being in possession and
carrying a sword wthout licence took place after the
commencement of the new Act of 1959, the notification issued
under the Act of 1878 was in. force, by virtue of section 24
of the General C auses Act, on the date of the alleged
of f ence. The of fence thus fell under the arns Act, /1959,
and that being so, the acts set out in the grounds of
detention served on the petitioner were covered by clause
(d) of section 3(2) of the Wst Bengal (Prevention of
Violent Activities) Act, 1970. [677D-H, 678G H, 679F]

JUDGVENT:

ORIG NAL JURI SDICTION: Wit Petition No. 77 of 1972.

Under Article 32 of the Constitution of India for a wit in
the nature of habeas corpus.
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12, 1971 the inpugned order of detention under sub-s. (1)
read with sub-s. (3) of s. 3 of the West Bengal (Prevention
of Violent Activities) Act, 1970 directing the petitioner’s
detention thereunder. The order stated that the District
Magi strate was satisfied that it was necessary to do so in
order to prevent the petitioner fromacting in a nanner
prejudicial to the nmmintenance of public order. On June 13,
1971, the petitioner was accordingly arrested and detained
in Dum Dum Central Jail.
676
The grounds of detention served on the petitioner at the
time of his arrest read as foll ows :
(1) On 17-8-70 at about 02.00 hours, you and
your associates Bhaja alias Tarapada Ghosh,
Babl u, Kartic and others attacked the nenbers
of R G Party who were on duty near Jatadhari
Park -~ by hurling bonbs towards them VWhen
chased by them you and your associates again
hurl ed bonbs towards them and managed to
escape and thereby disturbed public order
(2) On 10-4-71 at about 16.00 hours, you and
your associates being 'armed wth sword
assaul ted one Basudeb Laha of 56/18, Banarjee
Bagan Lane. at Sanbhu " Hal der Lane near
Jat adhari® Park causing injuries on his person
When objected by the nmenbers of the public,
you | also terrorised themby brandishing the
swor d.
(3) On 1-5-71 at 15.00 hours, you and your
associ ates  Tapan, ~ Kartic and others being

armed with bonbs and other deadly

weapons
denmanded noney from one Banshi Show. of 28,
Haraganj Road, P.S.” Mlipanchghora. When
refused, you and your ~associates assaulted
hi m The | ocal people and the neighbouring
shop keepers objected. At this you and vyour
associ ates becane nore violent and terrorised
them by throw ng bonbs towards them Con-
sequently they becane panicky and fled away.
Sub-s. (1) read with sub-s, (3) of s. of the Act —-authorises
inter alia a District Magistate to direct detention of — any
person in respect of whom be is satisfied that such
detention should be ordered with a viewto prevent him from
acting prejudicially to the security of the State of West
Bengal, or the maintenance of public order. —~Sub-s.” (2) of
s. 3 contains a special definition of the expression "acting
in any manner prejudicial to the security of the State or
the mmi ntenance of public order” to mean the acts enunerated
in cls. (a) to (e) thereof. d. (d), which is the only
rel evant clause for purposes of this petition provides as
fol | ows:
"(d) conmitting, or instigating any person to
commit, any offence punishable with death or
i mprisonnment for life or inprisonnent for a
term extending to seven years or nmore or any
of fence under the Arns Act, 1959 or the
Expl osi ve Substances Act, 1908, where the
conmi ssion of such offence disturbed, or is
likely to disturb, public order.”
677
It is not disputed that the petitioner’'s- alleged activities
set out in grounds ( 1) and (3) of the said grounds of
detention fell under <cl. (d) being offences wunder the
Expl osi ve Substances Act, 1908, and al so being such that
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they did or were likely to disturb public order. The only
contention raised for our determ nation was that activities
set out in ground No. (2), nanely, causing injuries with a
sword. would constitute an offence under s. 324 of the Pena
Code, an offence neither punishable with death, nor life
i mprisonnment, nor inprisonment for a termof seven years.
Therefore, ground No. (2) would be, it was urged, a ground
which would not fall under the said definition, and would,
therefore, be an extraneous ground rendering the inpugned
order invalid.

The contention in our view has no substance as the offence
alleged in ground No. (2) would fall under cl. (d) of s. 1
(2) of the Act inasmuch as it will be one, punishable under
the Arms Act, LIV of 1959.

Under S. 2(1) (c) of the Arms Act, the word ’'arms’ inter
alia means articles of any description designed or adapted
as weapons for offence or defence, and includes firearnmns,
shar pedged and other deadly weapons. A sword is thus arns |
within the neaning of this definition. Sec. 3 of the Act
then prohibits, anobng other things, possession of firearns
or ammuni tion except under-a |licence issued under the Act or
the rules made thereunder.  So far as arms, other than

firearns, are concerned,” s. 4 enpowers t he Centra
Government, if it i's of opinion that having regard to the
circunstances prevailing in any area it is necessary or
expedi ent in the /public interest, that acqui sition,

possession or carrying of arns, other than firearns, should
al so be regulated, it may by notification direct that this
section shall apply to the -area specified in such
notification, and thereupon no person shall acquire, have in
his possession or carry in that area arns of such class or
description as nay be specified in that notification, except
under a licence issued under the provisions of the Act or
t he rules nmade thereunder. Once, therefore, such a
notification is issued under the Act or the rules nmade
thereunder, and that notification specifies any arns, e.g. a
sword, possession of or carrying such a sword’ without
licence in the specified area would be an of fence under the
Arms  Act. Sec. 25 (1) (b) provides that whoever acquires,
has in his possession or carries in any place specified by
notification under s. 4 ’any arns _of such class or
description as have been specified in that notification in
contravention of that section shall be punishable wth
i mprisonnment for a termwhich nay extend to three 1 vyears,
or with fine or with both.

It, however , appears that no such noti fi cation as
contenplated by S. 4 of the 1959 Act has been i ssued. But ,
in 1923 such a

678

notification bearing reference No. Political (Police)
Departnment Notification No. 787 PL, dated March 9, 1923 was
issued wunder s. 15 of the earlier Indian Arms Act, « XI of
1878, which was in ternms simlar to S. 4 of the present Act.
The question is, whether Act Xl of 1878 having been
repeal ed, the said notification issued under s. 15 thereof
can still be said to be operative ? Sec. 46(1) of the Arms
Act, 1959 repeal ed the precedi ng Act of 1878. Its sub-s.
(2) provides that notwithstanding such repeal and wthout
prejudice to ss. 6 and 24 of the General C auses Act, X of
1897 a licence granted under the repealed Act and in force
i medi ately before the commencenent of the new Act shal
continue, unless sooner revoked, for the unexpired period
for which it had been granted or renewed. Sec. 46(2) thus
saves only licences issued under the Arnms Act.

Sec. 6(b) of the General C auses Act, however, provides that
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where any Central Act or regulation made after the conmence-
nent of the Act repeals any earlier enactnent, then, unless
a different intention appears, such repeal shall not "affect
the previous operation of any enactment so repealed or
anything duly done or suffered hereunder". Sec. 24 next
provides that where any Central Act is repealed and re-
enacted wth or without nodification, then, unless it is
ot herwi se expressly provided, any notification issued under
such repealed Act shall, so far as it is inconsistent wth
the provisions re-enacted, continue in force and be deened
to have been made under the provisions so re-enacted unless
it 1is superseded by any notification or order issued under
the provisions so re-enacted. The new Act nowhere contains
an intention to the contrary signifying that the operation
of the repealed Act or of an notification issued thereunder
was not to continue. Further, the new Act re-enacts the
provisions of theearlier Act, and s. 4 in particular, as
already stated,” has provisions practically identical to
those ' of 's. 15 of the earlier Act. The conbined effect of
ss. 6 .and 24 of the General C auses Act is that the said
notification —of 1923 issued under s. 15 of the Act of 1878
not only continued to operate but has. to be deemed to have
been enacted under the new Act.
Possession of arns, such as a sword without a |icence or
contrary to the terms and conditions of such a licence would
thus be an offence punishable with inprisonment under the
Arms  Act, 1959. | Though the possession of and carrying a
sword were alleged to have been committed in 1970, that is,
after the repeal of the Arns Act, 1878, t he sai d
notification of 1923 issued under the repealed Act would,
despite its repeal, continue to be in force and its
provi sions would be deenmed to have been enacted under the
new Act by virtue of s. 24 of the CGeneral C auses Act.
679

This was the construction placed upon these two
sections by this Court in the Chief Inspector of Mnes v.
Lala Karam Chand Thapar, (1) where the question as’/ to the
neani ng of S. 24 of the General Cl auses Act arose.  In that
case, the directors of a colliery conmpany and its managi ng
agents were prosecuted wunder the Mnes Act, 1952 for
violation of Coal Mnes Regulations of _ 1926 nade under
M nes Act, 1923, which was repeal ed by 1952 Act. Repelling
the contention that the prosecution in respect of the
violation of those Regul ati ons nade under the repeal ed Act
was unaut horised and invalid, the Court construed s. 24 of
the CGeneral’ C auses Act to nean that when an earlier Act is
repealed by a later Act, which re-enacted the provisions of
the wearlier Act, Regul ations framed under the repeal ed Act
continue in force and are deened to have been nade under the
provisions so re-enacted, and nust be so construed as to
have continuity of force, and are to be regarded as laws in
force at the date of the offence within the meaning of Art.
20(3) of the Constitution. |In that case, the breach of
those Regul ati ons took place before the conmrencenment of the
new Act. Even then the prosecution under the new Act was
held to be valid on the ground that the Regulations were
deened to have, been nmade under the new Act. In the present
case, the offence of being in possession of and carrying a
sword without |licence took place after the commencenment of
the new Act of 1959. The said notification, by virtue of s.
24 of the General C auses Act having to be deemed to have
been made under S. 4 of the Arnms Act, 1959, the notification
was in force on the date of the alleged of fence.
The of fence thus fell under the Arns Act, 1959, and that be-
ing so, acts set out in ground No. (2) were covered by cl
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(d) of S. 3(2) of the Act. Consequently, that ground cannot
be said to be extraneous to the Act.

This being the only contention arising for our consideration
and it having failed, the petition fails and is dism ssed.

K. B. N Petition dism ssed.

(1) [1962] 1 S.C R 09.
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