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The question that arises in these appeals is, whether the Bangal ore
Cty Planning Area Zonal Regul ations (Amendnent & Validation) Act,
1996 (Karnataka Act No.2 of 1996) [hereinafter referred to as "the Act’'], is
constitutionally valid?

G vil Appeal No. 831/98 has been filed at the instance of the State of
Kar nat aka whereas Civil Appeal No. 8951/97 is by the builders [hereinafter
referred to as "the builders"].

In the year 1980 the builders were granted permnission to construct
eight-storied building eighty feet in height in the locality of 9th Miin Road,
Raj mahal Vil as Extension, Bangalore by the Karnataka Minicipa

Cor poration, Bangal ore (hereinafter referred to as "the Corporation").

The respondent has the property adjoining to the site where eight-

storied buildings were to be constructed. When the buil ders were about to
construct the building, the respondent hereinfiled a petition challenging the
perm ssion granted to the builders to construct eight-storied residentia

bui I di ng. In the wit petitions, it was alleged that the aforesaid sanction is in
contravention of the Qutline Devel opnment Plan and the Zonal Regul ati ons

franed for the City of Bangal ore under the provisions of ~ the Karnataka

Town & Country Planning Act, 1965 (hereinafter referred to as "the

Pl anni ng Act"). In the wit petition it was prayed that a wit of mandanus

be issued to the Corporation to issue forthwith a fresh licence to the buil ders
in conformty with the Qutline Devel opnent Plan and Zonal Regul ations

appended thereto pronul gated under Section 13(4) of the Planning Act.

Here it is relevant to notice that outline devel opment plan and the Zona
Regul ati ons franed under the Act provi ded nmaxi mum hei ght of new

construction as 55 feet, whereas Rule 16 of Bye-laws 38 franed by t he

Bangal ore Muni ci pal Corporation provided nmaxi mum hei ght. of new

building as 80 feet. In the wit petition, the respondent prayed for grant of an
interimorder. However, the prayer for interimorder was refused. The
respondent thereafter preferred wit appeal against the refusal of the grant of
interimorder before the Division Bench of the Karnataka H gh Court. The

Di vi sion Bench of the Hi gh Court passed an order restraining the buil der
fromconstructing the building. Aggrieved, the appellants challenged the

af oresai d order by nmeans of a special |eave petition before the apex Court.
This Court set aside the inmpugned order subject to the builders’ furnishing

the undertakings to the effect that in the event of the wit petition being
deci ded agai nst them they would have no objection to the denolition of the
portion of the building made by them It is not disputed that the builders
gave undertaki ngs before the High Court in terns of the order of the apex
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Court. Simlarly, every purchaser and occupier of the flats in the aforesaid
bui |l di ng al so gave individual undertakings before the Court. Subsequently,
the wit petition filed by the respondent canme up for hearing before a

Di vi sion Bench of the Hi gh Court. The H gh Court by means of the order

and judgment dated 11th of June, 1982 allowed the wit petition. The

buil ders thereafter filed appeal s before the apex Court, but their appeals
were dismssed on 19.1.1987. After dism ssal of the civil appeals by this
Court, sone of the occupants of the prem ses filed wit petitions challenging
the action of the Conmm ssioner in inplementing the wit issued by the Hi gh
Court. However, the said wit petitions were di sposed of by an order and

j udgrment dated 29.10.1987. In terns of the directions given by the High
Court and after giving opportunity of hearing to all the occupiers of the
bui | di ng, the Comm ssi oner passed an order that 3 floors (6th, 7th and the 8th
floors) of the building constructed by the buil ders be denolished.

Thereafter, different proceedi ngs were taken, which are not relevant for the
pur pose of the present case. However, the respondent filed a contenpt
petition in the H gh Court for non-conpliance of the order of the High

Court. ~Wiile the matters were pendi ng, the Amendi ng and Validating Act

was passed by the Karnataka Legi slature, nodifying the maxi num hei ght of

the new building upto above 165 feet and validating the new construction

rai sed in-violation of Qutline Developrment Plan and the Zonal Regul ations.

After the inpugned Act was passed, the respondent herein filed a
petition challenging the constitutional validity of the Act. The State of
Kar nat aka and the builders defended the validity of the Act. Subsequently,
the wit petition cane up for hearing before the Division Bench of the
Kar nat aka Hi gh Court which allowed the wit petition and struck down the
i mpugned Act holding it to be constitutionally invalid. The H gh Court was,
inter alia, of the view that the i npugned Act instead of curing the basis of
the decision rendered by the Hgh Court, purported to set at naught the
deci sion given by the High Court which was upheld by the Suprene Court;
that the object of the inpugned Act was to invalidate the pronouncenent of
the High Court and not to renobve the fact of invalidity on the action taken
by the appellant; and that Section 2 of the Act only anends the Zona
Regul ati ons appended to the Qutline Devel opment Plan made and franed by
the Executive in exercise of the del egated power of |egislation vested in it
wi t hout amendi ng the provisions of the Planning Act.

S/ Shri Harish N Sal ve and Gopal Subranmani um /| earned seni or
counsel appearing for the appellants argued that the inpugned Act is
constitutionally valid and the view taken by the H gh Court is erroneous and
deserves to be set aside. However, Shri Ranjit Kumar, learned senior
counsel appearing for the respondents defended the view taken by the Hi gh
Court.

On the argunments of the parties, the question that arises for
consi deration is whether the Karnataka Legislature by the inpugned Act has
renoved the basis of the judgment of the High Court or it, without anending
the basis, has purported to nullify the judicial decree per se and, therefore,
such an Act is ultra vires the conpetence of the State Legislature.

Here it would be relevant to advert to the rel evant provisions of the
Pl anni ng Act and the Zonal Regul ations framed under Section 13 and Bye-
| aws framed by the Corporation and the inmpugned Act.

The Pl anning Act provides for regulation by way of planned growh

of land use and devel opnent and execution of Town Pl anning Schene in the
State of Karnataka. Section 4-A of the Planning Act enmpowers the State
CGovernment to declare any area in the State to be a Local Planning Area for
purposes of the Act. Section 4-C of the Planning Act provides for
constitution of Planning Authority for the purpose of performng the
functions assigned to it. Chapter Ill relates to Qutline Devel opment Pl an
aut horising every Planning Authority to carry out a survey of the area and
prepare and publish an Qutline Devel opment Plan and subnit the sane to

the CGovernment for provisional approval. An Qutline Devel opnment Plan is
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to indicate the manner in which the devel opment and inprovenent of the
entire planning area within the jurisdiction of the Planning Authority is
required to be carried out and regulated. Under Section 13 of the Pl anning
Act the State Government has authority to approve the Qutline Devel opnent
Plan in the manner and the procedure prescribed therein. Section 14
provides that on and fromthe date of declaration no change in the |and use
or devel opment can be nade except with witten perm ssion of the Planning
Authority. |In exercise of power conferred under Section 13, the Authority
has framed Zonal Regul ati ons appended to Qutline Devel opnent Plan. The
sai d Regul ati ons provi de maxi mum hei ght of the building to be constructed
inthe area as 55 fts.

Chapter 1V of the Planning Act deals w th Conprehensive

Devel opnent Plan providing for preparation of such plan, its contents and
approval by the State Governnent and the nanner of its enforcenent. The
Conpr ehensi ve Devel opnment Plan is to supersede the Qutline Devel oprent

Plan. The Corporation has framed its bye-laws providing for maxi num

hei ght of building constructed within the Corporation’s limts. Rule 16 of
Bye-1aw 38, which is relevant for the present case, and was in existence at
the material time, runs as under

"16. Height of the Building:- No person erecting

or re-erecting a building on a site which abuts on a street
shall, so construct it that any point of it is at a height
greater than 1-1/2 tinmes the width of the street including
drain and pavenent /inmmediately in front of \it, and any
open space imediately in front of such building and in

no case nore than eighty feet."

(Enphasi s added)

The i mpugned Act, which received the assent of the Governor on
14. 3. 1996 and was published in the Karnataka Gazette Extra-ordinary on the
same day, reads thus:

"1. Short title and commencemnent: - (1) This Act may
be called the Bangal ore City Pl anning Area Zonal
Regul ati ons (Anmendnent and Val i dation) Act,

1996.

(2) It shall conme into force at once.

2. Anendnent of Zonal Regul ations appended to the Qutline
Devel opnent Pl an. -

Not wi t hst andi ng anyt hi ng contai ned i n.any judgment,
decree or order of any court, tribunal or any other authority,
Zonal regul ations appended to the Qutline Devel opnent Pl an of
the Bangal ore City Planning Area nmade under the Karnataka
Town and Country Planning Act, 1961 (Karnataka Act “11 of
1963) as they existed during the period from 22nd may 1972 to
12th Cctober, 1984 (hereinafter referred to as the said Zona
Regul ati ons) shall be deenmed to have been nodified as
specified in the Schedule with effect fromthe 22nd day of My,
1972.

3. Regul arisation of certain constructions:-

(1) Not wi t hst andi ng anyt hi ng contai ned in the Karnataka
Town and Country Pl anning Act, 1961 (Karnataka Act

11 of 1963) or in the said Zonal Regul ations as nodified

by this Act if any person after obtaining perm ssion from
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the Corporation of the City of Bangal ore during the
period from22nd May 1972 to 12th October, 1984 has
constructed any building deviating fromthe said Zona
Regul ations as nodified by this Act or the perm ssion
granted by the Corporation of the City of Bangal ore such
person may within thirty days fromthe date of
commencenent of this Act, apply to the State

CGovernment for regularisation of such construction in
accordance with the provisions of this Section

(2) There shall be a conmttee for the purpose of
regul ari sati on of constructions referred to in sub-section
(1) consisting of the follow ng nmenbers, nanely: -

(i)

The Secretary to
CGover nment,, Urban
Devel opnent
Depart ment
Chai r man

(i)

The Commi ssi oner
Cor poration of the
Cty of Bangal ore
Menber

(iii)

The Conmi ssi oner,
Bangal ore

Devel opnent

Aut hority

Menber

(iv)

The Director of Town
Pl anni ng

Menber Secretary

(3) The Conmittee shall scrutinise the applications received under
sub-section (1) and after holding such enquiry as-it deems fit if

it is satisfied that the deviation referred to in sub-section (1)

does not constitute material deviation fromthe said Zona

Regul ations as nodified by this Act or the perm ssion granted

by the Corporation of the City of Bangalore it nmay make
recomendati ons to the Governnment for regul arisation subject

to paynent of such anmount as nay be determined by it having

regard to, -
(i) the situation of the building;
(ii) The nature and extent of deviation

(iii) Any ot her relevant factors.

Provi ded that the anmpbunt so determ ned shall not be | ess than
an anount equivalent to one and half tinmes the then narket
val ue of such construction

(4) The State CGovernment may, on receipt of the reconmendation
of the conmmttee and after paynent of the anount by the

applicant towards regul arisation of such construction, order for
regul ari sati on of the construction

4. Validation:- Notwi thstandi ng anything contained in any
judgrment, decree or order of any court, tribunal or other authority, any
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perm ssion to construct building granted by the Corporation of the
City of Bangal ore during the period from22nd May 1972 to 12th

Cct ober 1984 and buil ding constructed in pursuance to such

perm ssion and regul ari sed under section 3 shall be deenmed to have
been validly granted or constructed and shall have effect for al
purposes as if the perm ssion had been granted and buil di ngs had been
constructed in conformty with the said Zonal Regulations as nodified
by this Act, and accordingly;

(a) all such perm ssions granted, buildings constructed or
proceedi ngs or things done or action taken shall for al

pur poses deened to be and to have al ways been done or

taken in accordance with [aw.

(b) No suit or other proceeding shall be instituted,
mai nt ai ned or continued in-any court or before any
tribunal or other authority for-cancellation of such
perm ssion or denolition of buildings which were
constructed after obtaining the permssion fromthe
Corporationof the City of Bangal ore and were
regul ari sed under section 3, or for questioning the
validity of any action or things taken or done in
pursuance to the sai d Zonal Regul ations as nodi fi ed by
this Act, and no Court shall enforce or recogni se any
decree, judgnent or order declaring any such perm ssion
granted or buildings constructed, action taken or things
done in pursuance to the said Zonal Regul ations as

nodi fied by this Act ‘as invalid or unlawful."

A perusal of the aforesaid provisions shows that with effect from 1972
to 1984 under the Zonal Regul ations the naxi mum height perm ssible for
any new buil ding was upto 55 fts. However, Rule 16 of Bye-law 38
provi ded hei ght of the erection or re-erection of any new building up to 80
fts. It is also not disputed that the said Zonal Regulations ceased to have
effect after the Conprehensive Developnent Plan cane into force in the
year 1985 and after passing of the impugned Act, the height of the new
bui |l di ng could be raised to above 50 neters, i.e., 165 fts.

In the light of the aforesaid provisions, the validity of the inpugned
Act has to be | ooked into.

The validity of any Statute nmay be assailed on the ground that it is

ultra vires the |l egislative conmpetence of the Legi slature which enacted it or
it is violative of Part IIl or any other provision of the Constitution. It is well
settled that the Parliament and State Legi slatures have plenary powers- of
legislation within the fields assigned to them and subject to sone
constitutional Iimtations, can |l egislate prospectively as well as
retrospectively. This power to nmake retrospective |egislation enables the

| egislature to validate prior executive and | egislative acts retrospectively
after curing the defects that led to their invalidation and thus makes

i neffective judgnments of conpetent courts declaring the invalidity. It is also
well settled that a validating Act may even nake ineffective judgnents and
orders of conmpetent Courts provided it, by retrospective legislation, renoves
the cause of invalidity or the basis that had |l ed to those decisions.

The test of judging the validity of the Amending and Validating Act

is, whether the legislature enacting the Validating Act has conpetence over
the subject matter; whether by validation, the said | egislature has renoved
the defect which the Court had found in the previous | aws; and whether the
Validating law is consistent with the provisions of Part 1l of the
Constitution.

In Shri Prithvi Cotton MIls v. Broach Borough Minicipality, (1970)
2 SCC 388, it was held that
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"When a Legislature sets out to validate a tax
declared by a court to be illegally collected under an
ineffective or an invalid law, the cause for

i neffectiveness or invalidity must be renoved before
validation can be said to take place effectively.

Granted legislative conpetence, it is not sufficient to
declare nerely that the decision of the Court shall not
bind for that is tantanmount to reversing the decision in
exerci se of judicial power which the |egislature does not
possess or exercise. A court’s decision nust always

bi nd unl ess the conditions on which it is based are so
fundanentally altered that the decision could not

have been given in the altered circunstances. .. The

| egi sl ature may follow any one nmethod or all of them and
while it does so it may neutralise the effect of the earlier
deci sion of the court which becormes ineffective after the
change or ‘the | aw.

If the legislature has the power over the subject natter
and conpetence to nake a valid law, it can at any tine
make such a valid |aw and nake it retrospectively so as
to bind, even past transactions. The validity of a
Validating | aw, therefore, depends upon whether the

| egi sl ature possesses the conpetence which it clains
over the subject matter and whether in making the
validation it renoves the defect which the courts had
found in the existing | aw and nmakes adequat e

provisions in the Validating |lawor for a valid inposition
of the tax."

In Government of Andhra Pradesh & Anr. Vs. Hi ndustan

Machi ne Tools Ltd., 1975 (Supp.) SCR 394, this Court obsereved

"We see no substance in the respondent’s contention

that by redefining the term‘house’ with retrospective

ef fect and by validating the |evies inposed under the
unamended Act as if, notw thstanding -anything

contained in any judgment decree or order of any court,
that Act as anended was in force on the date when the

tax was |evied, the Legislature has encroached upon a
judicial function. The power of the Legislature to pass a
| aw postul ates the power to pass if prospectively as well
as retrospectively, the one no less than the other. Wthin
the scope of its legislative conpetence and subject to
ot her constitutional Ilimtations, the power of the

Legi slature to enact laws is plenary..

The State legislature, it is significant, has not overrul ed
or set aside the judgnent of the Hi gh Court. It has
amended the definition of ‘house’ by the substitution of

a new section 2(15) for the old section and it has

provi ded that the new definition shall have retrospective
ef fect, notwi thstanding anything contained in any

j udgrment, decree or order of any court or other authority.
In other words, it has renoved the basis of the decision
rendered by the Hi gh Court so that the decision could

not have been given in the altered circunmstances. |If

the old section 2 (15) were to define ‘house’ in the

manner that the amended section 2(15) does, there is

doubt that the decision of the H gh Court would have

been otherwise. |In fact, it was not disputed before us that
the buildings constructed by the respondent neet fully
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the requirenents of section 2(15) as anended by the Act
of 1974."

In State of Mysore Vs. Fakrusab Babusab Karanandi, 1977 (2) SCR
544 at 546, it was held -

“I't is now settled |aw that when a legal fiction is enacted
by the Legislature, the Court should not allowits

i magi nati on to boggle but nust carry the legal fiction to
its logical extent and give full effect init. W nust,
therefore, proceed on the basis that the words "or
police" were always there in clause (b) of Section 60,
even at the tinme when the learned Judicial Magistrate
nmade his order dated 3rd Cctober, 1970 refusing to take
cogni zance of the offence and returning the charge-

sheet to the police. If these words were in clause (b) of
Section 60 at that time, then obviously the |earned

Magi strate was in error in refusing to take cogni zance of
the conpl'aint on the ground that the charge-sheet was not
filed by an excise officer but by the police. That is the
clear effect of the legal fiction enacted in Section 23 of
Mysore Act 1 of 1971."

In H ndustan Gum and Chemicals Ltd. Vs. State of Haryana & Os.
1985 (4) SCC 124, ' this Court held -

"It is now well settled that it is perm ssible for a
conpetent Legislature to overcone the effect of a
decision of a court setting aside the inposition of a tax
by passing a suitable |l|egislation amending the relevant
provi sions of the statue concerned with retrospective
effect, thus taking away the basi's on which the decision
of the court had been rendered and by enacting an
appropriate provision validating the levy and coll ection
of tax nmde before the decisionin question was
rendered. "

In Vijay MIIls Company Ltd. & Os. Vs. State of Gujarat & Os.,
1993 (1) SCC 345 at 357, it was held -

"18. Fromthe above, it is clear that there are different
nodes of validating the provisions of the Act
retrospectively, depending upon the intention of the

| egislature in that behal f. Were the Legislature intends
that the provisions of the Act thensel ves shoul d be
deened to have been in existence froma particular date
in the past and thus to validate the actions taken'in the
past as if the provisions concerned were in existence
fromthe earlier date, the Legislature makes the said
intention clear by the specific |anguage of the validating
Act. It is open for the Legislature to change the very
basis of the provisions retrospectively and to validate
the actions on the changed basis. This is exactly what
has been done in the present case as is apparent fromthe
provi sions of clauses (3) and (5) of the Anendi ng

Ordi nance corresponding to Sections 2 and 4 of the
Amendi ng Act No. 2 of 1981. W have already referred

to the effect of Sections 2 and 4 of the Anendi ng Act.
The effect of the two provisions, therefore, is not only to
validate with retrospective effect the rul es already

made but al so to anend the provisions of Section 214
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itself toread as if the power to nake rules with
retrospective effect were always avail abl e under Section

214 since the said section stood anended to give such

power fromthe time the retroactive rules were nade. The
Legi sl ature had thus taken care to anend the provisions

of the Act itself both to give the Governnent the power

to nake the rules retrospectively as well as to validate the
rul es which were already made. The contention that the

Val idating Act cannot validate rules nade or acts done

prior to the date it was enacted, if accepted, will strike at
the very root of the concept of retrospective validation

The device of validating a statute is forged precisely to
adopt the law to neet the exigencies of the situations.
The validation, therefore, nmay be done in the manner
required by the needs of 'the tine. Al that is required is
that the agency which validates the statute nust have the
power to do it. The manner and nmethod of doing it is to
be left to the authority. If the intentions are clear, the
validation has to be interpreted according to the
intentions. The Courts have in fact upheld such
validation regarding it to be an inmportant weapon in the
arnoury of legislative devices. It is to enphasise this
aspect that we have endeavoured to summarise the | aw

on validation as above, at the cost of lengthening the

j udgrent . "

In Indian AlumniumCo. & Os. Vs. State of Kerala & O's., 1996
(7) SCC 637, explaining Madan Mohan Pat hak”s judgment, this Court
observed, thus-

"From t he observations nade by Bhagwati J. (per

majority,) it is clear that this Court did not intend to |ay
down that Parliament, under no circunstance, has power

to anend the law renoving the vice pointed out by the
court. Equal | y, the observation of Chief Justice Beg is to
be understood in the context that as long as the effect of
mandamnus i ssued by the court is not legally and
constitutionally nade ineffective, the State is bound to
obey the directions. Thus understood, it is

unexceptionable. But, it does not nean that the |earned

Chi ef Justice intended to |ay down the | aw that

mandanus issued by court cannot at all be nade

ineffective by a valid | aw made by the | egislature,

renovi ng the defect pointed out by the court.™

In Conorin Match Industries (Pvt) Ltd. Vs. State of TN, 1996 (4)
SCC 281, this Court held -

"W are unable to uphold the contention that nerely
because an order was passed in the contenpt proceeding
to nake paynent, the respondent is estopped from
claimng the ambunt of tax raised by an assessnent order

val idated by the Act of 1969. If this argunent is
accepted, a strange result will follow. The assessnent
order will remain valid. That notice of denmand raised
pursuant to the assessnment order will remain intact and in
force, but it will not be open to the Departnent to realise

the anmobunt of tax nerely because of the order passed in

the contenpt proceeding. The wit court’s order had to
be carried out, which is why the refund order was passed
in the contenpt proceeding. This direction to refund the
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amount of tax already collected was given only because

the assessnment orders had been set aside by the wit

court. But, when the assessment orders were validated

by passing the Armendnment Act of 1969 with

retrospective effect, the tax demand becane valid and
enforceable. The tax demand is a debt owed by an

assessee which can be realised by the State in accordance
with law. Merely because the anbunt of tax which had
been realised earlier was directed to be refunded by
court’s order on the finding that the assessnment order was
invalid, will not preclude the State fromrealising the tax
due subsequently when the assessment order was

val i dated by the Anending Act of 1969. The order

passed in the contenpt proceeding wll not have the

effect of witing off the debt which is statutorily owed
by the assessee to the State.. The State has filed a suit for
recovery of this debt. ~Unless it can be shown that the
debt does not exist or is not |legally due, the court cannot
i ntervene and prevent the State fromrealising its dues
by a suit. Al that the Departnent has done in this case is
to bring a suit to recover the anount of tax due and
payable to it as a result of what nust now be treated as a
val id assessnment order."

In T. Venkata Reddy & Ors. Vs. State of ‘Andhra Pradesh, 1985 (3)
SCC 198 at 211, this Court held -

"It is a settled rule of constitutional |aw that the question
whet her a statute is constitutional or not is always a
guestion of power of the |egislature concerned,

dependent upon the subject matter of the statute, the

manner in which it is acconplished and t he node of

enacting it. VWile the courts can declare a statute
unconstitutional when it transgresses constitutiona

limts, they are precluded frominquiring into the

propriety of the exercise of the legislative power. 1t has
to be assuned that the legislative discretion is properly
exercised. The notives of the legislature in passing a
statute is beyond the scrutiny of courts. Nor can the
courts exanm ne whether the legislature had applied its
mnd to the provisions of a statute before passing it.

This Court in Gurudevdatta VKSS Maryadit and Ors.” Vs. State of
Maharashtra & Ors., 2001 (4) SCC 534 at 546, observed thus -

"The Constitution Bench observed that the notive of the

| egislature in passing a statute is beyond the scrutiny of
the courts. It is not only the propriety to followthe
Constitutional Bench judgnent but we are definitely of

the opinion and view that by no stretch the courts can
interfere with a legislative malice in passing a statute.
Interference is restrictive in nature and that too on the
constitutionality aspect and not beyond the sane.™

The decisions referred to above, manifestly show that it is open to the
| egislature to alter the law retrospectively, provided the alteration is nmade in
such a manner that it would no nore be possible for the Court to arrive at the
sanme verdict. In other words, the very prem se of the earlier judgnent
shoul d be uprooted, thereby resulting in a fundanental change of the
ci rcunst ances upon which it was founded.
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Where a | egislature validates an executive action repugnant to the
statutory provisions declared by a Court of law, what the legislature is
required to do is first to renmove the very basis of invalidity and then validate
the executive action. |In order to validate an executive action or any
provision of a statute, it is not sufficient for the legislature to declare that a
judicial pronouncenent given by a Court of |aw would not be binding, as the
| egi sl ature does not possess that power. A decision of a Court of |law has a
bi ndi ng effect unless the very basis upon which it is given is so altered that
the sai d decision would not have been given in the changed circunstances.

Here, the question before us is, whether the inmpugned Act has passed
the test of constitutionality by serving to renove the very basis upon which
the decision of the High Court in the wit petition was based. This question
gives rise to further two questions first, what was the basis of the earlier
deci si on; and second, what, if any, may be said to be the renpoval of that
basi s.

In the earlier decision of the High Court, it was found that licence to
construct ‘the building upto 80 feet was repugnant to the Zonal Regul ations
franmed under Section 13 of the Planning Act which provided a naxi mum

hei ght of new buil ding as 55 feet. Thus, the provision of Zonal Regul ations
whi ch provided maxi mum-hei ght of 55 feet in case of a new building was,
therefore, the basis upon which the High Court proceeded to conclude that

the construction of ‘the building violated the prescribed norns. It is manifest
that the inmpugned Act has retrospectively nodified the Zonal Regul ations of
1972 by raising the height of a building from55 feet to above 165 feet. The
provi si on of | aw upon which the H gh Court has placed reliance has,

therefore, undergone 'a material alteration. The H gh Court would now find

it inmpossible to take the view that the said building was erected in violation
of the law, and that the |icence granted therefor, was accordingly legally
invalid.

It was urged on behal f of the | earned counsel for the respondent that

the i npugned anmendnent was tantanount to-a naked usurpation of judicia

power inasnmuch as its stated purpose and effect were to nullify the effect of
the earlier judgnent adjudicating the rights between the parties. The adverse
effect of the provision on the rule of law, as well 'as on the doctrine of
separation of powers would, therefore, inpart detrinentally upon the
constitutional validity of the same.. W do not find any nmerit in the
argunent. Although it would stand to reason that when viewed in isolation
Section 4 of the inmpugned Act woul d suggest an appearance of |egislative
inmpropriety, but it is a well-established canon of statutory construction that
the i npugned provision of any statute nust be considered inthe context of

the statute as a whole. It is manifest that what we are concerned with in the
present proceedings are not the vires of Section4 only, but the-entire
Val i dation Act constitutionality of which has been brought into question

A perusal of the inpugned Act further reveals that the stipul ated
maxi mum hei ght upto which a building may be constructed under the Zona
Regul ati ons, 1972, has been retrospectively nodified, thereby allow ng a
maxi mum hei ght of any buil di ng above 165 feet, as opposed to the earlier

per m ssi bl e maxi num hei ght of 55 feet. The | egi sl ature has, therefore, not
nerely negated the effect of any prior judgnent; but it has renoved the
actual basis upon which the judgment was based and thereafter validated the
actions. It would no nore be possible for a Court to conclude that the
concerned buildings violated the terns of Zonal Regul ations, since the |ega
basi s has now been altered through an enhancenent of the maxi mum
perm ssi bl e height retrospectively. W are, therefore, of the viewthat the
i mpugned Act is constitutionally valid.

It was then urged on behalf of the respondents that a perusal of the

Statenment of (bjects and Reasons for the Validation Act shows that the

intention of the legislature was rather to render the decision of the Hi gh

Court infructuous than to correct any infirmty in the legal position. For this,
reliance was sought to be placed on the Statement of bjects and Reasons of
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the i npugned enact nent. It is well settled by the decisions of this Court

that when a validity of a particular statute is brought into question, a limted
reference, but not reliance, may be nade to the Statenent of Objects and
Reasons. The Statenent of Objects and Reasons may, therefore, be

enpl oyed for the purposes of conprehendi ng the factual background, the

prior state of |legal affairs, the surrounding circunstances in respect of the
statute and the evil which the statute has sought to renedy. It is nanifest
that the Statement of (bjects and Reasons cannot, therefore, be the exclusive
footing upon which a statute is nade a nullity through the decision of a

Court of |aw

In T. Venkata Reddy & Ors.vs. State of Andhra Pradesh, 1985 (3)

SCC 198, and Gurudevdatta VKSS Maryadit vs. State of Mharashtra

& ORS, 2001 (4) SCC 534, it has been laid down that the intention of the

| egislature in enacting a particular statute is immterial in terns of the
question relating toits validity. The intention of the legislature in passing
of a particular statute is beyond the pale of judicial review. In the present
matter, the supposedl y nebul ous intention of the |egislature to defeat the
judicial process is, therefore, outside the bounds of our consideration

It would be pertinent for us to observe at this stage that in view of

Section 3(1) of the inmpugned Act, any building that has deviated fromthe
Zonal Regul ations, as nodified, may nonethel ess be regularized by the State
Government as an authorised construction.. It may be seen, then, that the
nature of the provision under the Regul ation, stipulating a height of 55 feet
has thereby undergone a radi cal change. = The provision that was earlier in
the nature of a sine qua non would now be subject to post-construction

regul arization to the extent that under Section 3(3) of the inmpugned Act the
concerned authority is enmpowered to deternmi ne a penalty for deviations not
amounting to material deviations.

It follows that the basis of the decision of the High Court has

undergone a change. Earlier, the Hi gh Court could not but take the view that
construction of a building in excess of a height of 55 feet was in violation of
Zonal Pl anni ng Regul ati ons. Now, under the changed law, it would not be
perm ssible for the Hi gh Court to take that view

Lastly, Shri Ranjeet Kumar, |earned senior counsel inter alia, urged
that the inmpugned Act though described as an Anendnent Act has not
amended any provision of the principal Act, inasmuch as Zonal Regul ation
has not been anended in the manner it was provided in the Act and,
therefore, the Anendnent and the Validation Act have not rempoved the
basis of the earlier judgment and, therefore, the inpugned Act is
unconstitutional. W do not find any nmerit in the subm ssion

It is true that under Section 13, the method of frami ng of Zona

Regul ations is provided under which a maxi num hei ght of buil di ng can be

provi ded by the inmpugned Act. The legislature inits w sdomthought to
provide a maxi mum height of a new building in the statute itself and it is no
| onger left to the discretion of the authority to provide a maxi mum hei ght of
a new construction by fram ng Zonal Regul ations under the Act. Now, the
Qutline Devel opnent Plan as prescribed in the Schedul e appended to the

new Act, cannot even be anmended by the procedure prescribed under

Chapter 111 of the Planning Act. The i mpugned Act substituted the existing
Regul ations with a statutory Zonal Regulation to the extent it provided
maxi mum hei ght of new building. Further, this is done with retrospective
effect i.e. for the entire period during which the Qutline Devel oprent Pl an
remained in force i.e. from1972 to 1984. It is settled law that where a lawis
retrospectively anmended, the consequences of such retrospective anendnment

are that all actions have to proceed on the prem se that the | aw, as anended,
was always the lawin force. |In that view of the matter there was neither any
need for the legislature to nodify the naxi mum height of a new building in

the manner provided in the Planning Act nor to amend the provisions of the

Pl anni ng Act providing for method of fram ng Zonal Regul ations.

For the aforesaid reasons we are of the view that the inmpugned Act is
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constitutionally valid and the view taken by the H gh Court in striking down
the Act was erroneous.

For the reasons aforenentioned, the judgnment under appeal is set
aside. The appeals are allowed. There shall be no order as to costs.




