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The Judgnent of the Court was delivered by

P.B. SAWANT, J.- These appeal s have been referred to the
Constitution Bench, in viewof the apparent conflict of
opi nions expressed in three decisions of this Court a
t hree-Judge Bench decision in Churakul am Tea Estate (P) Ltd.
v. Wrknmenl and a two-Judge Bench decision in Cronpton
Greaves Ltd. v. Wirkmen2 on the one hand, and a two-Judge
Bench decision in Bank of India v. TS. Kelawala3 on the

ot her. The question is whether worknen who proceed on
stri ke, whether legal or illegal, are entitled to wages for
the period of strike? Inthe first two cases, viz.,

Chur akul am Tea Estatel and Cronpton G eaves2, the view'taken
is that the strike rmust be both legal and justified to
entitle the worknen to the wages for the period of strike
whereas the latter decision in TS, Kel awal a3 has taken. the

view that whether the strike is legal or illegal, the
enpl oyees are not entitled to wages for the period of
strike. To keep the record straight, it nust be “nentioned
at the very outset that inthe latter case, viz., TS

Kel awal a3 the question

+ See Record of Proceedings : State Bank of India v. State
Bank Staff Union, 1992 Supp (3) SCC 99

1 (1969) 1 SCR 931 AIR 1969 SC 998:(1969) 2 LLJ 407

2 (1978) 3 SCC 155 1978 SCC (L&S) 447

3 (1990) 4 SCC 744: 1991 SCC (L&S) 170: (1991) 15 ATC 747
578

whet her the strike was justified or not, was not raised and,
therefore, the further question whether the enpl oyees were
entitled to wages if the strike is justified, was neither
di scussed nor answered. Secondly , the first two decisions,
vi z., Churakul am Tea Estatel and Cronpton G eaves2 were not
cited at the Bar while deciding the said case and hence
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there was no occasion to consider the said decisions there.
The decisions were not cited probably because the question
of the justifiability or otherwise of the strike did not
fall for consideration. It is, however, apparent from the
earlier two decisions, viz., Churakulam Tea Estatel and
Cronpton GreaveS2 that the view taken there is not that the
enpl oyees are entitled to wages for the strike period nerely

because the strike is legal. The viewis that for Such
entitlenent the strike has both to be legal and justified.
In other words, if the strike is illegal but justified or if

the strike is legal but unjustified, the enpl oyees woul d not
be entitled to the wages for the strike period. Since the
guesti on whether the enployees are entitled to wages, if the
strike is justified, did not fall for consideration in the
latter case, viz., in T.S. Kelawal a3, there is, as stated in
the beginning, only an apparent conflict in the decisions.

2. Before we deal with'the question, it is necessary to
refer to the facts in-the individual appeals.

CA No. 2710 of 1991

3. On 10-4-1989 a nenorandumof settlenent was signed by the
I ndi an Banks’ -Associ ation and the Al'l' I ndi an Bank Enpl oyees’
Uni ons including the National Confederation of Bank
Enpl oyees as the fifth bipartite settlenent. The appellant-
Bank and the respondent-State Bank Staff Union through their
respective federations were bound by the said settlenment.
In ternms of clauses 8(d) and 25 of the nmenorandum of the
sai d settlenent, the appellant-Bank and the respondent- Staff
Uni on had to discuss and settle certain service conditions.
Pursuant to these discussions, three settlements wer e
entered into between the parties on 9-6-1989. These
settlenents were under Section 2(p) read with Section 18(1)
of the Industrial Disputes Act, 1947 (hereinafter referred
to as the "Act’). Under these settlenents, the enployees of
the appel l ant-Bank were entitled to certain advantages over
and above those provided under the “All India Bipartite
Settl ement of 10-4-1989. The said benefits were to be given
to the enployees retrospectively with effect from 1-11-1989.
It appears that the appellant Bank did not inmmediately
i npl enent the said settlenent. Hence, the enpl oyees’
Federation sent tel ex nmessage to the appell ant-Bank on 22-6-
1989 <calling upon it to inplement the sane wi thout further
loss of time. The nessage also stated that the enployees
woul d be conpelled to | aunch agitation for inplenmentation of
the settlenment as a consequence of which the working of the
Bank and the service to the customers woul d be affected. In
response to this, the Bank in its reply dated 27-6-1989
stated that it was required to obtain the GCovernnent’s
approval for granting the said extra benefits and that it
was nmaking efforts to obtain the Governnent’s approval as
soon as possible. Hence the enpl oyees’ Federation  shoul d,
in the neanwhile, bear it with. On 24-7-1989 the Enployees’
Federati on again

579

requested the Bank by telex of even date to inplenment the
said settlenent forthwith, this tinme, warning the Bank that
in case of its failure to do so, the enpl oyees woul d observe
a day’'s token strike after 8-8-1989. The Bank’s response to
this nessage was the sane as on the earlier occasion. On
18-8-1989, the enpl oyees’ Federation wote to the Bank that
the settlenents signed were without any precondition that
they were to be cleared by the Governnent and hence the Bank
shoul d i mpl enent the settlenment without awaiting t he
Governnment’s permission. The Federation also, on the sane
day, wote to the Bank <calling its attention to the
provisions of Rule 58.4 of the Industrial Disputes (Central)
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Rul es, 1957 (the "Rules’) and requesting it to forthwith
forward copies of the settlements to the functionaries
nmentioned in the said rule. By its reply of 23-8-1989 the
Bank once again repeated its earlier stand that the Bank is
required to obtain Governnent’'s approval for granting the
said extra benefits and it was vigorously pursuing the
matter with the Government for the purpose. It also
inforned the Federation that the Governnent was actively
consi dering the proposal and an ani cabl e solution woul d soon
be reached and nmade a request to the enpl oyees’ Federation
to exercise restraint and bear with it so that their efforts
with the Government nmay not be adversely affected. By
another letter of the sane date, the Bank informed the
Federation that they would forward copies of the agreenents
in question to the authorities concerned as soon as the
CGovernment’ s approval regarding inplenmentation of t he
agreenment was received: The Federation by the letter of
1-9-1989 conplained to the Bank that the Bank had been
indifferent in conplying with the requirements of the said
Rul e 58.4 and hence the Federation itself had sent copies of
the settlenments to the authorities concerned, as required by
the said rule.

4. On the sanme day, i.e., 1-9-1989 the Federation issued a
notice of strike demanding i medi ate inplenmentation of al
agreenents/ understandi ngs reached between the parties on
10-4- 1989 and 9-6-1989 and the paynent of arrears of pay and
al | owances pursuant to them As per the notice, the strike
was proposed to be held on three different days beginning
from 18-9-1989. At ‘this stage, the Deputy Chief Labour
Conmi ssioner and Conciliation Oficer (Central), Bonbay
wote both to the Bank and the Federation stating that he
had received information that the workmen  in ‘the Bank
through the enpl oyees’ Federation had given a strike cal
for 18-9-1989. No formal strike notice in terms of | Section
22 of the Act had, however, been received by him He
further informed that he would be holding conciliation
proceedi ngs under Section 12 of the Act in the office of the
Regi onal Labour Comm ssioner, Bonbay on 14-9-1989 and
requested both to nmake it convenient to attend the sane
along with a statenment of the case interns of Rule 41 (a)
of the Rules.

5. The conciliation proceedi ngs were hel d on 14-9-1989  and
thereafter on 23-9-1989. On the latter date, the enployees’
Federation categorically stated that no dispute as such
exi st ed. The question was only of inplenentation of the
agr eenment s/ under st andi ngs reached between the parties on 10-
4-1989 and 9-6-1989. However, the Federation agreed to
desi st

580
from direct action if the Bank would give in witing that
Wit hin a fixed tinme t hey wil | i mpl enent t he

agr eenment s/ under st andi ngs and pay the arrears of wages etc.
under them The Bank’s representatives stated that the Bank
had to obtain prior approval of the Governnent for
i npl enentation of the settlenents and as they were the
matters with the Governnment for obtaining its concurrence
the enployees should not resort to strike in the larger
interests of the community. He also pleaded for sone nore
time to examne the feasibility of resolving the matter
satisfactorily. The conciliation pr oceedi ngs wer e
thereafter adjourned to 26-9-1989. On this date, the Bank's
representatives inforned that the Governnent’'s approval had
not till then been obtained, and prayed for tinme till 15-10-
1989. The next neeting was held on 27-9-1989. The
Conciliation Oficer found that there was no nmeeting ground
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and no settlenment could be arrived at. However, he kept the
conciliation proceedings alive by stating that in order to
explore the possibility of bringing about an understanding
in tile matter, he would further hold discussions on 6-10-
1989.

6. On 1-10-1989, the Enpl oyees’ Federation gave another
notice of strike stating that the enployees would strike
work on 16-10-1989 to protest against the inaction of the
Bank in inplementing the said agreenents/settlenents validly

arrived at between the parties. 1In the neeting held on
6- 10- 1989, the Conciliation Oficer discussed the notice of
strike. It appears that in the nmeanwhile on 3-10-1989 the

enpl oyees’ Federation had filed Wit Petition No., 13764 of
1989 in the High Court for a wit of mandamus to the Bank to
i npl enent the three settlenents dated 9-6-1989. In that
petition, the Federation had obtained an order of interim
injunction on 6-10-1989 restraining the Bank from giving
effect /to the “earlier settlenment dated 10-4-1989 and
directing it first-to inplenent the settlenents dated 9-6-
1989. I't ~appears further that the enployees had in the
meanwhi |l e, disrupted normal work -in the Bank and had
resorted to gherao. The Bank brought these facts, viz.,
filing of the wit petition and the interim order passed
therein as well as the-disruption of the normal work and
resort to gheraos by the enployees, to the notice of the
Conciliation O ficer. The neeting before the Conciliation
Oficer which was fixed on 13-10-1989 was adjourned to
17-10-1989 on which date, it was found that there was no
progress in the situation. It -was on this date that the
enpl oyees’ Federation gave a letter to the Caonciliation
O ficer requesting himto treat the conciliation proceedi ngs
as closed. However, even thereafter, the Conciliation
Oficer decided to keep the conciliation proceedi ngs open to
expl ore the possibility of resolving the natter anicably.

7. On 12-10-1989 the Bank issued a circular stating therein
that if the enpl oyees went ahead with the strike on 16-10-
1989, the Managenment of the Bank woul d take necessary 'steps
to safeguard the interests of the Bank and woul d, deduct the
salary for the days the enpl oyees woul d be on strike, ‘on the
principle of "no work, no pay". |In spite of the circular
the enpl oyees went on strike on 16-10-1989 and filed a wi't
petition on 7-11-1989 to quash
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the circular of 12-10-1989 and to direct the Bank not to
nmake any deduction of salary for the day of the strike:

8. The said wit petition was adnitted on 8-11-1989 and an
interim injunction was given by the H gh Court restraining
the Bank from deducting the salary of the enpl oyees for. 16-
10- 1989.

9. Before the High Court, it was not disputed that the Bank
was a public utility service and as such Section 22 of the
Act applied. It was the contention of the Bank that | since
under the provisions of sub-section (1)(d) of the said
Section 22, the enpl oyees were prohibited fromresorting to
strike during the pendency of the conciliation proceedings
and for seven days after the conclusion of such proceedings,
and since admittedly the conciliation proceedings were
pending to resolve an Industrial dispute between the
parties, the strike in question was illegal. The industria
di spute had arisen because while the Bank was required to
take the approval of the Central Governnent for t he
settlenents in question, the contention of the enpl oyees was
that no such approval was necessary and there was no such
condition incorporated in the settlenents. This being an
industrial dispute wthin the neaning of the Act, the
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conciliation proceedings were validly pending on the date of
the strike. As against this, the contention on behalf of
the enpl oyees was that there could be no valid conciliation
proceedings as there was no industrial dispute. The
settlenents were already arrived at between the parties
solemmly and there could be no further industrial dispute
with regard to their i mpl enent ati on. Hence, the
conciliation proceedings were non est. The provisions of
Section 22(1)(d) did not, therefore, conme into play.

10. The learned Single Judge upheld the contention of the
Bank and held that the strike was illegal, and relying upon
the decision of this Court in T.S. Kel awal a case3 dism ssed
the wit petition of the enployees upholding the circular
under which the deduction of wages for the day of the strike
was ordered. Agai nst ‘the said decision, the enployees’
Federation preferred Letters Patent Appeal before t he
Di vision Bench of ‘the H'gh Court and the Division Bench by
its inmpugned judgnment reversed the decision of the |earned
Singl e Judge by accepting the contention of the enployees
and negativing that of the Bank. The Division Bench in
subst ance; held that the approval of ‘the Central Governnent
as a condition precedent totheir inplenentation was not
incorporated in the settlements nor was such approva
necessary. Hence, there was no valid industrial dispute for
whi ch the conciliation proceedings could be held. Since the
conciliation proceedings were invalid, the provisions of
Section 22(1)(d) did not apply. The strike was, therefore,

not illegal. The Court also held that the strike was, in
t he ci rcunmst ances, justified -since it was t he Bank
Management’s unjustified attitude in not inplenmenting the
settlenents, which was responsible for the strike. The

Bench then relied wupon two decisions of this Court in
Chur akul am Tea Estatel and Cronpton Greaves2 cases and held
that since the strike was |legal and justified, no deduction
of wages for the
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strike day could be made fromthe sal aries of the enpl oyees.
The Bench thus allowed the appeal and quashed the  circul ar
of the 12-10-1989.

11. Since the matter has been referred to the larger bench
on account of the seemi ng difference of opinion expressed in
TS. Kel awal a3 and the earlier decisions in Churakul am Tea
Estatel and Cronmpton Greaves2, we will first discuss the
facts and the view taken in the earlier two decisions.

12. In Churakul am Tea Estatel which is a decision of ~three
| earned Judges, the facts were that the appellant-Tea Estate
which was a nenber of the Planter’s Association ~of Kerala
(South India), fromtine to tinme since 1946, used to enter
into agreenents with the representatives of the worknen, for
paynment of bonus. In respect of the years 1957, 1958 and
1959, there was a settlenent dated 25-1-1960 between the
Managenents of the various plantations and their ‘workers
relating to paynment of bonus. The agreenent provided  that
it would not apply to the appellant-Tea Estate since it had
not earned any profit during the said years. On the round
that it was not a party to the agreenent in question, the
appel lant declined to pay any bonus for the said three
years. The workmen started agitation claimng bonus. The
conciliation proceedings in that regard failed. Al 27
workers in the appellant’s factory struck work on the
afternoon of 30-11-1961. The Managenent declined to pay
wages for the day of the strike to the said factory workers.
The Managenent also laid off without conpensation all the
workers of the estate from 1-12-1961 to 8-12-1961. By its
order dated 24-5-1962, the State Governnent referred to the
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Industrial Tribunal three questions for adjudication one of
whi ch was whether the factory worknen were entitled to wages
for the day of the strike.

13. The Tribunal took the viewthat the strike was both
l egal and justified and hence directed the appellant to pay
wages. This Court noted that at the relevant time,
conciliation proceedings relating to the claimfor bonus had
failed and the question of referring the dispute for
adj udi cation to the Tribunal was under consideration of the
Governnment. The Labour Mnister had called for a conference
of the representatives of the Managenent and wor knen and the

conf erence had been fixed on 23-11-1961. The
representatives of the workmen attended the conference,
whi | e t he Managenent boycotted the sane. It was the case of

the worknen that it was to protest against the recalcitrant
attitude of the Managenent in not attending the conference
that the workers had gone on strike from1l p.m on the day
in question. On behalf of the Managenment, the provisions of
Section 23(a) of the Act were pressed into service to
contend ‘that the strike resorted to by the factory workers
was illegal. The said provisions read as foll ows:
"23. No workman who is enployed in any
i ndustrial establishnent shall go on strike in
breach of contract and no enpl oyer of any such
wor kman shal | decl are a | ockout -
583
(a) during the pendency of conciliation proceedings before
a Board and seven days after the conclusion of such
pr oceedi ngs;
* * * * "
This Court noted that there were no conciliation proceedings
pending on 30-11-1961 when the factory workers resorted to
strike and hence the strike was not - hit by the aforesaid
provi si on. The Court further observed that if the strike
was hit by Section 23(a), it would be illegal under Section
24(1)(i) of the Act. Since, however, it was not so hit, it
followed that the strike in this case could /not be
consi der ed to be illegal. W' nmay quote t he exact
observations of the Court which are as follows:
"Admttedly there were no conciliation
proceedi ngs pendi ng before such a Board on 30-
11- 1961, the day on which the factory workers
went on strike and hence the strike does not
cone under Section 23(a). No doubt if -the
strike, in this case, is hit by Section 23(a),
it will be illegal under Section 24(1)(i) of
the Act; but we have already held that it does

not conme under Section 23(a) of the Act. It
follows that the strike, in this case, ~cannot
be considered to be illegal."

Alternatively, it was contended on behal f of the Managenent
that in any event, the strike in question was thoroughly
unj ustifi ed. It was the Managenent’s case that it had
participated in the conciliation proceedi ngs and when those
proceedings failed, the question of referring the dispute
was pendi ng before the Governnment. The worknen could have
nmade a request to the Government to refer the dispute for
adj udi cation and, therefore, the strike could not be
justified. Support for this was also sought by t he
Management from the observations nade by this Court in
Chandra al ai Estate Emakul amv. Workmen. |In that case, this
Court had deprecated the conduct of workmen going on strike
wi thout waiting for a reasonable time to know the result of
the report of the Conciliation Officer. This Court held
that the said decision did not support the Management since
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the strike was not directly in connection with the demand
for bonus but was as a protest against the unreasonable
attitude of the Managenent in boycotting the conference held
on 23-11-1961 by the Labour Mnister of the State. Hence,
this Court held that the strike was not wunjustified. In
view of the fact that there was no breach of Section 23(a)
and in view also of the fact that in the aforesaid
circunstances, the strike was not unjustified, the Court
held that the factory workers were entitled for wages for
that day and the Tribunal’s award in that behalf was
justified.

14. In Cronpton G eaves Ltd.2 the facts were that on 27-12-
1967, the appel | ant - Managenent intimated the workers’ Union
its decision to reduce the strength of the worknen in its
branch at Calcutta on'the ground of severe recession in

busi ness. Appr ehendi ng mass retrenchnent of the workmen,
the Uni on sought the intervention of the Mnister in charge
of Labour ~and ~the -Labour Comm ssioner, in the mtter.

Ther eupon, the Assistant Labour

4 (1960) 3 SCR 451 : AIR 1960 SC 902 :(1960) 2 LLJ 243
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Conmi ssi oner arranged a joint conf erence of t he
representatives of the Union and of the Conmpany in his
office, wth a viewto explore the avenues for an amicable
settl enent. Two conferences were accordingly held on 5-1-
1968 and 9-1-1968 in which both the parties participated.
As a result of these conferences, the Conpany agreed to hold
talks with the representatives of the Union at its Calcutta
office on the norning of 10-1 - 1968. The talk did take
pl ace but no agreenment could be arrived at.  The Assistant
Labour Conmi ssioner continued to use his good offices to
bring about an am cable settlenment through “another Joint
conference which was scheduled for 12-1-1968. On the
afternoon of 10- 1- 1968, the Company without informng the
Labour Commi ssioner that it was proceeding to inplement its
proposed schene of retrenchment, put up a notice of
retrenching 93 of the workmen (in its Calcutta Ofice.
Treating this step as a serious one denanding urgent
attention and imediate action, the worknen resorted to
strike we.f. 11-1-1968 after giving notice to the appellant
and the Labour Directorate and continued the same up to
26- 6- 1968. In the nmeantinme, the industrial dispute in
relation to the retrenchnment of the worknmen was referred by
the State Government to the Industrial Tribunal on 1-3-1968.
By a subsequent order dated 13-12-1968, the State Governnent
also referred the issue of the worknen's entitlement to
wages for the strike period, for adjudication to the
Industrial Tribunal. The Industrial Tribunal accepted. the
wor knmen’ s demand for wages for the period from11-1-1968 to
the end of February 1968 but rejected their denmand for the
remai ning period of the strike observing that "the  redress
for retrenchnent having been sought by the Union itself
through the Tribunal, there remained no justification for
the worknen to continue the strike”

15. In the appeal filed by the Managenent agai nst the award
of the Tribunal in this Court, the only question that fel
for determnation was whether the award of the Tribuna
granting the striking worknen wages for the period from
11-1-1968 to 29-2-1968 was valid. |In paragraph 4 of the
judgrment, this Court observed as follows: (SCC pp. 157-58)

"4, It is well settled that in order to
entitle the worknmen to wages for the period of
strike, the strike should be |legal as well as

justified. A strikeis legal if it does not
vi ol ate any provision of the statute. Agai n
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a strike cannot be said to be wunjustified
unl ess the reasons for it are entirely
perverse or unr easonabl e. Wet her a
particular strike was justified or not is a
guestion of fact which has to be judged in the
light of the facts and circunstances of each
case. It is also well settled that the use of
force or violence or acts of sabotage resorted
to by the worknmen during a strike disentitles
themto wages for the strike period.
After observing thus, the Court formulated the follow ng two
guestions, viz., (1) whether the strike in question was
illegal or unjustified? and (2) whether the worknen resorted
to force or violence during the said period, that is, 11-1-
1968 to 29-2-1968. Wile answering the first question, the
Court pointed out that no specific provision of |aw has been
brought to its notice
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which rendered the strike illegal during the period under
consi der ation. The strike could also not be said to be

unjustified as before the conclusion of the talks for
conciliation which were going on through the instrunentality
of the Assistant Labour ~Conm ssioner, the Conmpany had
retrenched as many as 93 of its workmen w thout even
intimati ng the Labour Comm ssioner that it was carrying out
its proposed plan of effecting retrenchnent of the workmen.
Hence, the Court. answered the first  question in t he
negati ve. In other words, the Court held that the strike
was neither illegal nor unjustified. On the second question
al so, the Court held that there was no cogent and
di sinterested evidence to substantiate the charge that the
striking worknen had resorted to force or violence. That
was also the finding of the Tribunal and hence the Court
held that the wages for the strike period could 'not be
denied to the worknmen on that ground as well.

16. It will thus be apparent fromthis decision that on the
facts, it was established that there was neither a violation
of a provision of any statute to render the strike illega

nor in the circunmstances it could be held that the /strike

was unjustified. On the other hand, it was the Mnagenent,

by taking a precipitatory action while the conciliation

proceedings were still pending, which had given a cause to

the worknmen to go on strike.

17. W may now refer to the other rel evant decisions onthe

subj ect .

18. In Kairbetta Estate, Kotagiri v. Rajanmanickanb, this

Court observed as foll ows:
"Just as a strike is a weapon available to the
enpl oyees for enforcing their i ndustria
denmands, a |ockout is a weapon available to
the enpl oyer to persuade by a coercive process
the enpl oyees to see his point of viewand to
accept his demands. In the struggle between
capital and | abour, the weapon of strike Is
available to labour and is often used by it,
so is the weapon of |ockout available to the
enpl oyer and can be used by him The use of
both the weapons by the respective parties
Must, however, be subject to the relevant
provisions of the Act. Chapter V which deals
with strikes and | ockouts clearly brings out
the antithesis between the two weapons and the
l[imtations subject to which both of them nust
be exercised."

19. In Chandra malai Fstate4 the facts were that on 9-8-




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 14

1955, the workers’ Union submtted to the Managenent a
charter of fifteen demands. Though the Managenent agreed to
fulfil some of the demands, the principal denands renmined
unsatisfied. On 29-8-1955, the Labour O ficer, Trichur, who
had in the nmeantine been apprised of the situation both by
the Managenent and the workers’ Union, advised nmutua
negoti ati ons between the representatives of the Managenent
and the workers. Utimtely, the matter was recomrended by
the Labour O ficer to the Conciliation Oficer, Trichur for
conciliation. The Conciliation Oficer’s efforts proved il
vain. The last neeting for conciliation was held on 30-11-
1955. On the follow ng
5 (1960) 3 SCR 371 : AIR 1960 SC 893 :(1960) 2 LLJ 275
586
day, the Union gave a strike notice and the worknen went on
strike w.e.f. 9-12-1955.  The strike ended on 5-1-1956.
Prior to this, on 5-1-1956, the CGovernment had referred the
di spute with regard to five of the demands for adjudication
to the Industrial Tribunal, Trivandrum Thereafter, by its
order dated 11-6-1956, the di spute was withdrawmn from the
Trivandrum Tribunal and referred to the Industrial Tribunal
Er nakul am By its award dated 19-10-1957, the Tribuna
granted all the demands of the worknen. The appeal before
this Court was filed by the Managenent on three of the
denmands. One of the issues was: "Are the workers entitled
to get wages for the period of the strike?".. On this issue,
before the Tribunal, the workmen had pl eaded that the strike
was justified while the Managenment contended that strike was
both illegal and unjustified. The Tribunal had recorded a
finding that both the parties were to blane for the strike
and ordered the Managenent to pay the workers 50%of their
total enolunents for the strike period.
20. This Court while dealing with the said question, held
that it was clear that on 30-11-1955, the Union knew that
the conciliation attenpts had failed and the next step would
be the report by the Conciliation Oficer to the Government.
It would, therefore, have been proper and reasonable for the
wor kers’ Union to address the Governnent and request that a
reference be made to the Industrial Tribunal. The Union did
not choose to wait and after giving notice to the Managenent
on 1-12-1955 that it had decided to strike work from 9-12-
1955, actually started the strike fromthat date. The Court
also held that there was nothing in the nature of the
denmands nade by the Union to justify the hasty action. The
Court then observed as under
"The main demands of the Union were about the
cunbly all owance and the price of rice. As
regards the cunbly allowance they had said
nothing since 1949 when it was first stopped
till the Union raised it on 9-8-1955. The
grievance for collection of excess “price of
rice was nore recent but even so it was not of
such an urgent nature that the interests of
| abour woul d have suffered irreparably if ~the
procedure prescribed by |aw for settlenment  of
such di sputes through Industrial Tribunals was

resorted to. After all it is not the enployer
only who suffers if production is stopped by
strikes. While on the one hand it has to be

renmenbered that strikeis a legitimte and
soneti nmes unavoi dabl e weapon in the hands of
labour it is equally inportant to renenber
that indiscrimnate and hasty use of this
weapon shoul d not be encouraged. It will not
be right for labour to think that for any kind
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of demand a strike can be commenced with
i mpunity wi thout exhausting reasonabl e avenues
for peaceful achievement of their objects.
There may be cases where the demand is of such
an urgent and serious nature that it woul d not
be reasonable to expect labour to wait till
after asking the Governnent to nmake a

reference. In such cases, strike even before
such a request has been nade may well be
justified. The present is not however one of
such cases. |In our opinion the workmen night
wel | have waited for sone tine
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after conciliation efforts failed bef ore
starting a strike and in the neantinme to have
asked the Governnent to make a reference.
They ~ did not wait at all. The conciliation
efforts failed on 30-11-1955, and on the very
next day the Union made its decision on strike
and sent the notice of the intended strike
fromthe 9-12-1955, and on the 9-12-1955, the
wor kmen actual |y struck work. The Governnent
appear to have acted quickly and referred the
di spute on 3-1-1956. It was after this that
the /strike was called off. W are unable to
see how the strike in such circunstances coul d
be held to be justified.™

21. In India General Navigation and Railway Co. Ltd. V.

Wrkmen6é this Court while dealing with the issues raised

there, observed as follows:
"In the first place, it is alittle difficult
to wunderstand how a strike inrespect of a
public wutility service, which is clearly,

illegal, coul d at the sane tine be
characterised as 'perfectly justified . 'These
two concl usions cannot in | aw coexi st. The | aw
has made a di stinction bet ween a strike

which is illegal and one which is not, but it
has not nade any distinction between an
illegal strike which nmay be said to be
justifiable and one which is not justifiable.
This distinction is not warranted by the Act,
and is wholly msconceived, specially in the
case of enployees in a public utility service.

Every one participating in an illegal strike,
is liable to be dealt with departnentally, of
cour se, subj ect to the action of t he
Depart ment bei ng guesti oned bef ore an
I ndustri al Tri bunal , but it is not
perm ssible to characterise an illegal” strike
as justifiable. The only guesti on of
practical inmportance which may arise in the
case of an illegal strike, would be the  kind
or quant um of puni shrent , and t hat, of

course, has to be nodul ated in accordance with
the facts and circunstances of each case.
Therefore, the tendency to condone what
has been declared to be illegal by statute,
must be deprecated, and it must be clearly
understood by those who take part in an
illegal strike that thereby t hey nmake
thenselves liable to be dealt with by their
enpl oyers. There nay be reasons for
di stingui shing the case of those who may have
acted as nere dunmb driven cattle from those
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who have taken an active part in fonmenting the
trouble and instigating worknmen to join such a

stri ke, or have taken recourse to viol ence."

22. W may now refer to the decision of this Court in the
TS. Kel awal a case3 where allegedly a different view has
been taken fromthe one taken in the aforesaid earlier
decisions and in particular in Churakul am Tea Estatel and
Cronpton G eaves2 cases.

23. The facts in the case were that sone denands for wage

revision made by the enpl oyees of all the banks were
pending at the relevant tine and in support of the
sai d demands, the Al India Bank Enpl oyees Associ ati on
gave a call for a countryw de strike. The appellant-Bank
i ssued a circular ~on 23-9-1977 to all its branch
nmanagers and agents to deduct wages of the enployees

who participate in the strike for the days they go on

6 (1960) 2 SCR'1 AIR 1960 SC 219 :(1960) 1 LLJ 13
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enpl oyees of ~ the other Banks.  Admittedly, the enployees
struck ~work when the conciliation proceedings were stil
pendi ng. Further, the question whether the inplenmentation
of the said agreenents was of 'such an urgent nature as could
not have waited the outcome of the conciliation proceedings
and if necessary, of theadjudication proceedi ngs under the
Act, was also a matter which had to be decided by the
i ndustrial adjudicator to determine the justifiability or
unjustifiability of the strike.

27.1t has to be renenbered in this connection that a strike
may be illegal if it contravenes-the provisions of Sections
22, 23 or 24 of the Act or of any other |law or of the terns
of enployment depending upon the facts of each case.
Simlarly, a strike may be justified or unjustified
dependi ng upon several factors such as t he service
conditions of the workmen, the nature of denmands @of the
wor kmen, the cause which led to the strike, the urgency of
the cause or the demands of the workmen, the reason for not
resorting to the dispute resolving machi nery provided by the
Act or the contract of enploynent or the service rules and

regul ati ons etc. An enquiry into these i ssues is
essentially an enquiry into the facts which in sone cases
may require taking of oral and documentary evi dence. Hence

such an enquiry has to be conducted by the machi nery which
is primarily invested with the jurisdiction and duty to
i nvestigate and resolve the dispute. The machinery has to
come to its findings on the said issue by exam ning all the
pros and cons of the dispute as any other dispute  between
the enpl oyer and the enpl oyee.

28. Shri Garg appearing for the enpl oyees did not! dispute the
proposition of |law that notwi thstanding the fact. that ' the
strike is legal, wunless it is justified, the enployees
cannot claim wages for the strike period. However, he
contended that on the facts of the present case, the strike
was both legal and justified. W do not propose to ' decide
the said issues since the proper forum for the decision on
the said issues in the present case is the adjudicator under
the Act.

29. The strike as a weapon was evolved by the workers as a
form of direct action during their long struggle wth the
enpl oyers. It is essentially a weapon of last resort being
an abnormal aspect of the enployer-enpl oyee rel ationship and
i nvol ves wi t hdrawal of | abour di srupting production

services and the running of the enterprise. It is abuse by
the | abour of their econonic power to bring the enployer to
see and nmeet their viewpoint over the dispute between them
In addition to the total cessation of work, it takes various
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forns such as working to rule, go slow, refusal to work
overtime when it is conpulsory and a part of the contract of

enpl oyment, "irritation strike" or staying at work but
del i berately doing everything wong, "running-sore strike"
i.e., disobeying the lawful orders, sit-down, stay-in and

lie down strike etc. etc. The cessation or stoppage of work
whet her by the enpl oyees or by the enployer is detrinenta
to the production and econony and to the well-being of the
society as a whole. It is for this reason that the
industrial legislation while not denying the right of
workmen to strike, has tried to regulate it along, with the
right of the enployer to | ockout and has
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also provided a nmachinery for peaceful i nvestigation
settlenent, arbitration and adjudication of the disputes
between them Where such industrial legislation is not

appl i cabl e, the contract of enployment and the service rules
and regul ations many tines, provide for a suitable nachinery
for resolution of  the disputes. Wen the law or the
contract ' of enploynment or the service rules provide for a
machi nery to resolve the dispute,  resort to strike or
| ockout as a direct action is prima facie unjustified. This
is, particularly so when the provisions of the Iaw or of the
contract or of the service rules in_ that behalf are
breached. For then, the action is also illegal

30. The question whether a strike or |lockout is legal or
illegal does not! present nmuch difficulty for resolution
since all that is required to be exanined to answer the
guestion is whether there has been a breach of the relevant
provi si ons. However, ~whether the action is justified or
unjustified has to be exam ned by taking into consideration
various factors sone of which are indicated earlier. In
al nost all such cases, the prom nent question that arises is
whet her the dispute was of such a nature that its solution
could not brook delay and await resolution by the nechanism
provi ded under the |law or the contract or the service rules.
The strike or lockout is not to be resorted to because the
party concerned has a superior bargaining power or the
requisite economc nuscle to conpel the other party to
accept its demand. Such indiscrimnate useof power is
not hi ng but assertion of the rule of "mght is right". Its
consequences are |aw essness, anarchy and chaos in- the
econom c activities which are nost vital and fundanental to
the survival of the society. Such action, when the |ega

machinery is available to resolve the dispute, nmay be  hard
to justify. This wll be particularly so when it is
resorted to by the section of the society which can well

await the resolution of the dispute by the nachinery
provided for the sane. The strike or |ockout as a -weapon
has to be wused sparingly for redressal of urgent and
pressing grievances when no neans are available -or when
avail able neans have failed, to resolve it. It has to be
resorted to, conpel the other party to the dispute to see
the justness of the demand. It is not to be wutilised to
work hardship to the society at large so as to strengthen
the bargaining power. It is for this reason that industria

| egislation such as the Act places additional restrictions
on strikes and lockouts in public utility services.

31.Wth the emergence of the organised | abour, particularly
in public undertakings and public utility services, the old
bal ance of econom c power between the managenent and the
wor knmen has wundergone a qualitative change in such
undert aki ngs. Today, the organised | abour in t hese
institutions has acquired even the power of holding the
society at large to ransom by wthholding |[|abour and
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thereby conpelling the nanagenents to give in on their
demands whet her reasonable or unreasonable. What is

forgotten many tinmes, is that as against the enploynment and
the service conditions available to the organised | abour in

these wundertakings, there are mllions who are either
unenpl oyed, under enmpl oyed or enployed on | ess t han
statutorily mninmm renuneration. The enpl oynent t hat

wor kmen get and the profits that the enployers earn are both
generated by the utilisation
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of the resources of the society in one formor the other
whether it is land, water, electricity or noney which flows

either as share capital, |oans fromfinancial institutions
or subsidies and exemptions from the Governnents. The
resources are to be used for the well-being of all by

generating nore enploynment —and production and ensuring
equitable distribution.~ They are not neant to be used for
provi ding enmpl oyment, better service conditions and profits
only for sone. I'n this task, both the capital and the
| abour ~areto act as the trustees of the said resources on
behal f of the society and use them as such. They are not to
be wasted or frittered away by strikes and | ockouts. Every
di spute between the enployer and the enpl oyee has,
therefore, to take into consideration the third dinension

viz., the interests of the society as a whole, particularly
the interest of those who are deprived of their legitimte
basi ¢ econonmic rights and are nore unfortunate than those in
enpl oyment and nanagement. The justness or otherw se of the
action of the enployer or the enpl oyee has, therefore, to be
exam ned also on the anvil of the interests of the society
which such action tends to affect. This'is true of the
action in both public and private -sector. But nor e
i nperatively so in the public sector.~ The managenent in the
public sector is not the capitalist .and the |abour an
exploited 1lot. Both are paid  enployees and owe their
exi stence to the direct investnent of public funds. Bot h
are expected to represent public interests directly and have
to pronote them

32.W are, therefore, nmore than satisfied that the High
Court in the present case had erred in recording its
findings on both the counts, viz., the legality and
justifiability, by assum ng jurisdiction which was properly
vested in the industrial adjudicator. The inmpugned order of
the H gh Court has, therefore, to be set aside.

33.Hence we allow the appeal. Since the dispute has been
pendi ng since 1989, by exercising our power —under ~ Article
142 of the Constitution, we direct the Central Government to
refer the dispute with regard to the deduction of wages for
adjudication to the appropriate authority wunder the Act
within eight weeks fromtoday. The appeal is  allowed
accordingly with no order as to costs.

CA No. 2689 of 1989 and CA Nos. 2690-92 of 1989

34.1n these two matters, arising out of a comron Judgment of
the Hgh Court, the question involved was materially
different, viz., whether when the enpl oyees struck work only
for some hours of the day, their salary for the whole day
could be deducted. As in the case of TS. Kel awal a3, in
this case also the question whether the strike was justified
or not was not raised. No argument has al so been advanced

on behal f of the enpl oyees before us on the said issue. In
the circunstances, the law laid down by this Court in TS
Kelawala , with which we concur, will be applicable. The
wages of the enployees for the whole day in question, i.e.,

29-12-1977 are liable to be deducted. The appeals are,
therefore, allowed and the imnmpugned decision of the High
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Court
costs.
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is set aside.

There will,

however,

be no order

as

to




