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PETI TI ONER
V. N. VASUDEVA

Vs.
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SETH KI RORI MAL LUHARI WALA
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BENCH

H DAYATULLAH, M
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H DAYATULLAH, M
SHAH, J.C.

ClI TATI ON
1965 AR’ 440 1964 SCR (6) 181

ACT:

Rent Control-Order for deposit of rent at interlocutory
stage-1f proper-Del'hi Rent Control Act, 1958 (59 of 1958),
s. 15(1)-Indian Incone-tax Act, 1922 (11 of 1922), s.

46(5A) .

HEADNOTE:

The respondent nade an application against the appellant
under s. 14 of the Delhi Rent Control ‘Act. “In reply the
appel | ant pl eaded

182

that the respondent had no right to recover rent from him as
a notice under s. 46(5A) of the Indian Income-tax Act had
been issued by the Income-tax O ficer, that the respondent
had no locus standi as the property was in the custody of
the Court and a receiver had been appointed and that his
prof essional fees were agreed and be adjusted towards the
rent dues. The Rent Controller recorded the statenent of
the appellant and after hearing argunents directed the
appel l ant under s. 15(1) of the Del hi Rent Control Act, 1958
to deposit back rents at Rs. 300/- per nonth.

On appeal the decision of the Rent Controller was affirned,
and a further appeal to the H gh Court also fail ed.

The appellant contended that the order under.s. 15(1) for
deposit of rent could only be nmade at the end of the . case
and not at an interlocutory stage.

Hel d: (i) that the order under sub-s. (1) of s. 15 is

not a final order but is prelimnary to the trial- of the
case and is made only wherer the rent has in fact not. been
pai d. For the purpose of an interim order it was not
necessary that there should have been a fun trial and,  that
this was clear fromthe latter part of sub-s. (1) of s. 15
because under it not only the arrears have to be deposited
but rent as it falls due has to be deposited nmonth by nonth
by the 15th of each succeedi ng nonth.

Nal i nakhya Bysack and Anr. v. Shyam Sunder Halder, A Il.R
1952 Cal . 198, distinguished.

(ii)The notice under s. 46(5A) of the Incone-tax Act did

not anobunt to a garni shee order and the appellant could make
payment to the rent controller wi thout incurring persona

liability because the rent controller had stated in his
order that the anpunt would not be paid to any one till a
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clearance certificate was obtained from the |I|ncome-tax
Depart nment.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 1041 of 1963.
Appeal by special |eave fromthe judgnent and order, dated
Septenber 2, 1963, of the Punjab Hi gh Court (Circuit Bench)
at Delhi in L.P.A No. 119-D of 1963.

S.T. Desai, J. B. Dadachanji, O C. Mathur and Ravi nder
Narain, for the appellant.

H N. Sanyal, Solicitor-CGeneral of India and B. P
Maheshwari, for the respondent.

183

January 9, 1964. The Judgnent of the Court was delivered by
HI DAYATULLAH J.-This is an appeal by special |eave against
the order of the H gh Court, Punjab, dated August 14, 1963,
by which an order of the Rent Controller under s. 15(1) of
the Del hi- Rent Control Act, 1958, directing the appellant to
deposit back rents at Rs. 300 per nonth from 1st July, 1957,
was confirmed. The High Court granted the appellant one
nonth’s tine fromthe date of its own order, as the origina
time had already run out.

The appellant is an advocate, who is practising at Delhi.
He 1is occupying No.” 43, Prithvi Raj Road, New Delhi as a
tenant, and his landlord Seth Kirori-Mal Luhariwala is the
respondent in this appeal. The tenancy commenced on July
28, 1957, and the nenorandum of tenancy, dated July 1, 1957,
produced in the case, shows that the prem ses were taken on
a nmonthly tent of Rs. 300. ~The nenorandum also  contains
other terns which need not be nmentioned here, because they
are not relevant to the present appeal. It appears that
Seth Kirori Mal was in arrears in paynent of his income-tax,
and a sumof Rs. 39, 00,000 was outstanding from him On
Oct ober 31, 1957, the Inconme-tax O ficer Central Crcle, New
Del hi , to whom all cases of  Seth Kirori Mal wer e
transferred, issued a notice to the appellant ‘under s.
46(5A) of the Indian Incone-fax Act directing himto deposit
with the Incone-tax Officer all suns due by way of rent as
also future rents. The appellant sent no reply to this
notice. He had, however,on Septenber 29, 1957, addressed a
letter to the respondent Seth Kirori Mal. The reply of
Kirori Ml, dated Cctober 15, 1957, figured in the argunents
a great deal, and as it is brief, it may be quoted here:
"From

TO

Dat ed Fai garh, the 15th October, 1957,
184

Dear Sir,

Wth reference to letter No. M17-58, dated 29th Septenber
1957, 1 amto wite that you may please adjust six nonths

rent of 43, Prithviraj Road, New Delhi, i.e., Rs. 1800 (rent
from1-10-57 to 31-3-1958) towards your professional fee in
part paynent thereof. The bal ance of your fee will be paid

later at the tine of final settlenent.

Yours faithfully,

(Sd.) Pal uram Dhanani a,

For Kirorimal Luhariwala.

Kirori Ml also sent a receipt, dated Cctober 16, 1957, or
the anobunt, and is item23 in the record.

Kirori Mal had litigation in Calcutta. He had brought a
suit against four defendants, claimng the present property
as his "absolute" and "exclusive self-acquired property".
The case was pending in the Hi gh Court and on May 1, 1.958,
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an order was made appoi nting one Chakravarti as a Receiver
of the properties including No. 43, Prithvi Raj Road.
Chakravarti also sent a notice on July 8, 1958, to the
appel l ant demandi ng rent already due and also as and when
due. To this notice, the appellant sent a reply on July 19,
1958. He referred to the paynent of rent by adjustnent
towards fees for the period 1st Cctober, 1957 to 31st March
1958, which was the subject of the letter above. He stated
that as regards rent after 1st April, 1958, he had no
objection to pay the anount to the Receiver or any other
claimant but regretted that it was not possible for him to
make the paynent because of the notice served upon him by
the Income-tax O ficer.  He asked the Receiver to get the
noti ce withdrawn, and stated that he would be glad to rem't
the amunt of rent to himwhen that was done. He also
rai sed the question of certain other expenses which he had
incurred in connection with the house which he <claimed he
was entitled to deduct fromthe rent and informed that a few
repairs were, required in the house. A second letter was
sent by the Oficial Receiver on Septenber 5. 1959, nmking
anot her demand. In his reply, dated Septenber 14, 1959, to
this letter, the appellant raised the
185
-question that a sum of Rs. 23,500 was payable to him for
_professional services rendered by himto Seth Kirori Ml
-He stated:
"You will therefore appreciate that | am
entitled to adjust the rent payable against
the fees due to me and the anobunt due to ne
will absorb the rent for a little over six
years.
Even before this Seth Kirori Mal had paid ne a
sum of Rs. 1800 by way of adjustnent of rent
towards my professional fees due. You wll,
therefore, kindly agree that the rent payable
i s adj ust abl e agai nst ‘the professional fee due
to ne. "
Wth this letter, he enclosed a copy of a statenent of fees
-anpunting to Rs. 23,500 which he had submitted to his
,client on February 4, 1959. The Oficial Receiver then in-
fornmed the appellant that the party concerned had denied the
claim for fees as absolutely false, and observed in - his
letter that the professional fees should be the subject of
-sonme ot her proceeding but the rent should be paid wth,out
delay. He enquired if the amount of rent had been paid ’to
the I ncone-tax departnent in response to the notice.” In his
reply to this letter, on July 5, 1960, the appellant for the
first tinme stated that there was an agreement - between. him
and Seth Kirori Ml to adjust the rent towards his

professional fees wuntil the fees were fully paid. He
offered -to reduce the fees if Seth Kirori Ml “~-had any
objection, but stated that till the professional fees were

recouped, no rent could be considered to be due from him

On  November 25, 1960, Seth Kirori Ml applied to the Hi.gh
Court at Calcutta for directions to the Oficial Receiver to
take appropriate proceedings to realise the arrears of rent
fromthe appellant, and on Decenber 19, 1960, the H gh Court
appointed Seth Kirori Ml receiver in the case. Seth Kirori
Mal then served a notice on Decenmber 23, 1960, on the
appellant to pay the arrears of rent. To this notice, the
appel lant sent a detailed reply which, in substance, has
been his defence in the proceedings before the Rent
Controller, fromwhich the present appeal has arisen

186

On January 4, 1961, Seth Kirori Mal made an application
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under s. 14 of the Delhi Rent Control Act before the Rent
Controller, Delhi. In his witten statement in reply to
that application, the appellant pleaded that Seth Kirori M
had no right to recover rent fromhim inasnuch as a. notice
under s. 46(5A) of the Indian Income-tax Act had. been
issued by the Incone-tax Oficer, Central Circle V, New
Del hi . He pl eaded that the property was in the custody of
the Court, and that inasmuch as a receiver had been
appointed, Kirori Mal had no locus stands to mmintain the
petition denying at the same tine that Kirori Ml had
informed himthat he had been appointed a receiver of the
property. The appellant also contended that under the Rent
Control Act, a receiver had no right to act on behal f of the
| andl or d. He referred to the alleged agreement by which
fees were, to be recouped fromrent as and when it fell due,
pointing out that on an earlier occasion a sumof Rs. 1800
was all owed to be adjusted towards fees. Some other please
were raised, but it is not necessary to refer to them
because they were not raised before us.

The notice to quit which the appellant alleged was not
issued to himwas filed in the Court of the Controller on
May 17, 1961. The appellant was ordered to inspect it and
to be ready for his statenent as to the correctness of the
notice. On the next date, a statenent of the appellant was
recorded and he denied the notice and also its receipt. The
case was then set down for argunents and after hearing the
argunents, the Rent Controller passed his order on July 22,
1961. The Rent Controller held that there was no proof on
the file to show that the respondent had any right to make
an adjustnment of the rent against his professional dues. He
held that the rent was not paid after March 31. 1958. Wth
regard to the plea that a notice under s. 46(5A) of the
I ncome-tax Act, 1922, had been issued. the Rent Controller
observed that the anpbunt, if deposited in his court,  would
not be paidto Kirori Mal unless he produced a clearance
certificate from the Incone-tax ~Departnent. The Rent
Controller also said that if in the enquiry to be
subsequently made, the tenant proved that the ampbunt of fees
had to be recouped fromrent. the anount woul d not be paid
to Kirori Ml

187

Agai nst the decision of the Rent Controller, the appellant
filed an appeal before the Rent Control Tribunal. The Rent
Control Tribunal affirned the decision of the Controller
observing that the plea taken by himthat his professiona
fees were to come out of rent was an after-thought and there
was no evidence to prove that there was such. an agreenent
between the parties. On other matters, the Tri buna
expressed its agreenent with the Rent Controller. The
appel l ant then appealed to the High Court of Punjab. The
Hi gh Court wupheld the orders so far made and pointed out
that in the letter dated July 19, 1958, to the Receiver, the
appel l ant had not mentioned the agreenent. The Hi gh Court
hi-,Id that the order made under s. 15(1) of the Act —was
proper, because it was an admtted fact that rent had not
been paid to anybody fromApril 1, 1958. The H gh Court
endorsed the view of the Tribunals bel ow that the notice of
the Income-tax O ficer did not cone in the way of making the
deposit of the rent in the office of the Rent Controller
because the anobunt was not to be paid to anyone till the
Rent Controller had decided who was entitled to receive it.
The appeal was therefore disnissed.

In this court, enphasis is laid upon the letter of October
15, 1957, by Kirori Ml in which there was an adjustnent of
Rs. 1800 towards fees. It was contended that there was an
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oral agreement to use the rent to pay the professional fees.
The letter itself does not show that there was any such
agreenment. In fact it shows the contrary where it says:
"The bal ance of your fees will be paid |I|ater
at the time of final settlenment."”
This shows that the appellant was not entitled to retain the
rent in his hands, and the Tribunals below were justified in
saying that the plea about the so-called agreenent was an
after-thought, because till Septenber 14, 1959, the appel-

lant had not nentioned such an agreenent. W are also
satisfied that the plea was a nere device to retain the
noney and to avoid paying the rent. It nust be renenbered
that there were as nmany as four claimnts, viz., the Income-
tax Oficer, the Receiver and Kirori Mal in person and
Kirori

188

Mal as Receiver, but the appellant avoided each of these in
turn by pointing to the others, and in this way continued to
occupy 't he prem ses wi t hout paynent of any rent.

It was contended however as a matter of law that a pr oper
opportunity ought to have been given to the appellant to
prove his plea by |eading evidence before ordering that the
rent be deposited. M. S. T. Desai contended that under s.
15(1) of the Delhi Rent Control Act, an order for deposit of
arrears of rent can only be nade after the tenant has been
given an opportunity of being heard, because if the tenant
makes a paynment or| deposit as required of him the [landlord
is entitled to take the anbunt of the deposit and the
Controller can award such costsas he may deemfit to the
| andl ord and the case comes to an end. By way of . contrast,
he pointed out that the case proceeds if the tenant fails to
nake the paynent or deposit as required of him I'n other
words, it was contended that an order under s. 15(1) for
deposit of rent should only be made at the end of the case
and not at an interlocutory stage. M. Desai contended that
the present order was made at an interlocutory stage and it
was wrong, because if the tenant deposited the noney, there
would be no further hearing and his plea that there was an
agreenment between the parties that the rent as and when it

fell due should be set off against the professional fees,
would remain untried. In our opinion;, this reading is not
per m ssi bl e. Section 15 (omtting such —parts as are

unnecessary for the present purpose) reads as foll ows:
Secti on 15.
(1) In every proceeding for-the recovery of
possession of any premises on the ground
specified in clause (a) of the proviso to
subsection (1) of section 14, the Controller
shal |, after giving the parties an opportunity
of being heard, the an order directing the
tenant to pay to the landlord or deposit wth
the Controller within one month of the date of
the order, an anmount cal culated at the rate of
rent at which it was last paid for the period
for which the arrears of the rent were legally
recoverable fromthe ten-
189
ant including the period subsequent thereto up
to the end of the nonth previous to that in
whi ch payment or deposit is made and to conti -
nue to pay or deposit nonth by nonth, by the
fifteenth of each succeeding nobnth, a sum
equivalent to the rent at that rate
(3) I[f, in any proceeding referred to in
subsection (1) or sub-section 2), there is any
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dispute as to the anpbunt of rent payable by
the tenant, the Controller shall, within
fifteen days of the date of the first hearing
of the proceeding, fix an interim rent in
relation to the premises to be paid or
deposited in accordance with the provisions of
sub-section (1) or subsection (2), as the case
may be, until the standard rent in relation

thereto is fixed having regard to the
provisions of this Act, and the amount of
arrears, if any, calculated on the basis of

the standard rent shall be paid or deposited
by the tenant within next nonth of the date on
which the standard rent is fixed or such
further time as the Controller may allow in
this behal f.

(6) If a tenant  nmakes paynent or deposit as
required by sub-section (1) or sub-section
(3), no order shall be made for the recovery
of possession on the ground of default in the

paynent of rent by the tenant

but t he
Control l'er may all ow such costs as he may deem
fit to the. |andl ord.
(7) If a tenant -fails to make paynent or
deposit’ as required by this section t he
Controller nmay order ~the defence agai nst
eviction to be struck out and proceed with the
heari ng of the application."
It will be noticed that sub-section (3) al so contenplates
190
paynment of interimrent determ ned by the Controller before
the entire dispute is settled. Sub-section (6) puts the
case under sub-s. (1) and sub-s. (3) on the sane footing and
makes no distinction between them It is also possible to
visualise cases in which the tenant nay deposit the anount
of rent under protest and claimthat his defence be tried.
It is not that even on the deposit of the arrears of rent in
these circunstances the case would come to an- end. The
latter part of sub-section (1) further shows that not only
the arrears have to be deposited but rent as it falls due
has to be deposited nonth by month by the 15th of each
succeeding nonth. This also shows that the order under sub-
section (1) is not a final order but is prelimnary to the
trial of the case and is nade only where the rent has in
fact not been paid. For the purpose of an interimorder it
was not necessary that there should have been a full trial
The Rent Controller had the affidavit of the appellant. and
he coul d judge whether in the circunstances of the case, an
i nteri morder ought or ought not to be nade. He canme to the
conclusion that the rent was not paid and the plea that it
was being w thhel d under an agreenent was an afterthought
and not true. The High Court and the Rent Control Tribuna
have agreed with this view of the Rent Controller and the
conclusion appears to us to be sound. Once such a
conclusion is reached, it is quite nanifest that the order
was made after affording an opportunity to the appellant to
be heard. No doubt, the appellant is entitled to lead ora
evidence in regard to the agreement he alleges, but for that
he wi |l have an opportunity hereafter. At the nonent, he is
bei ng asked to deposit the arrears in court, whi ch
adm ttedly are outstanding.
M. Desai next contended that the notice under s. 46(5A)
amounted to a garni shee order and the appellant could not,
while the notice stood, make any paynent wi thout incurring
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personal liability. There was no question of a persona
liability because the Rent Controller had stated in his
order that the anmount would not be paid to anyone till the

clearance certificate was obtained from the |Incone-tax
Department. The Rent Controller had infornmed the incone-tax
authorities and the appellant ran no risk in depositing the
arrears of rent in the circunstances.
191
It was contended that the notice under s. 46(5A) -anounted
to an attachnent of the rent in the hands of the -appell ant
and reference was made to the provisions of s. 46 sub-s. 5A
para 5. The argument overl ooks the next para which provides:
"Where a person to whoma notice under this
subsection is sent objects to it on the ground
that the sum denanded or any part thereof s
not due to the assessee or that he does not
hold any ~money ~for or on account of the
assessee, then, 'nothing contained in this
section shall be deemed to require such person
to pay any such sumor part thereof, as the
case may be, to the Inconme-tax O ficer."
-If there was an agreenent between the parties and Kirori
Mal was indebted for such a |large anmount, the appellant
could have objected on the ground that he did not hold any
noney for or on account of the assessee and then he would
not have been required to pay any sum to the |ncone-tax
,Oficer. The appellant did nothing in the matter except to
deny the payment to everyone. He paid nothing to the
I ncome-tax O ficer, declined to deposit the nmoney before the
Rent Controller and refused to recogni se the demands by the
Receiver and his landlord. In other words, be was trying to
take full advantage of the Iaw, when |ie could have i nfornmed
the Income-tax O ficer about his own position and paid the
noney to the Rent Controller subject toits being paid to
the I ncone-tax Departnent.
Ref erence was nmade in this connection to a decision of the
Calcutta Hi gh Court reported in Nalinakhya Bysack and
another v. Shyam Sunder Halder ~and others(1) “in /which
Harries C. J. observed that before making an ,order for the
deposit of the rent, a full enquiry should be rmade. That
was a case in which the tenant had pl eaded that there was an
agreement between himand the landlord -that any anount
spent on repairs wuld be set off against -the rent.
Harries C.J. held that wi thout ascertaining the
(1) AIl.R (1952) Cal. 198.
192
truth of the plea that a large sum had been,  spent on
repairs, an order to deposit the entire arrears of  rent
ought not to have been nmade. It is quite clear. that ' the
facts there were entirely different. Paynment by t he
landl ord for repairs was a part of the tenancy agreenent and
rent under that tenancycould not be calculated wthout
advertence to every termof the agreement of tenancy. Her e
the special agreenent which is pleaded is outside the
tenancy agreenment and the allegation about the specia
agreenment has been held to bean after-thought and false. It
is therefore difficult to apply the ruling to the present
ci rcunst ances.
The appeal is wholly devoid of nerit and it is disnssed
with costs. By the consent of parties, a period of two
nonths fromthe date of hearing (20-12-1963) was granted to
the appellant to deposit the arrears of rent from 1st.
April, 1958, in the Court of the Rent Controller
Appeal dism ssed.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 8 of 8




