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Thi s appeal by special |leave is directed against the judgment dated
14. 3. 2001 passed by the Bonbay Hi gh Court in WP. No.2973 of 1989

2. Respondents 1 to 10 were commi ssioned into Indian Air Force (IAF
for short) durlng 1963 to 1967. By the year 1987, they had put in nore than
20 years of service and had reached the rank of either G oup Captain or

W ng Commander .

3. The Governnent of India, by Crculars dated 17.3.1986 and 19.2.1987
of the Defence M n|stry, read with O M dated 6.3.1985 of Finance Mnistry
permtted pro-rata pensionary benefits to officers of defence services on
their inmedi ate absorption in Central Public Enterprises. As there was a
surplus of officers in the mddle seniority level, |IAF came up with schenes
fromtime to time enabling officersto take premature retirenent voluntarily
and join public sector undertakings ('PSUs’ for short) and autononous

bodi es, without |osing the pensionary benefit relating to the | AF service.
One such schene notified on 1.4.1986 invited the officers in the age group
of 40 to 47 years to retire voluntarily and join Ms. Vayudoot Ltd.- a public
sector undertaking. Several |AF officers including Respondents 1 to 10
applied for premature retirenment from | AF under the said schene in order to
join Vayudoot Ltd. By order dated 6.5.1987, the Air Headquarters accepted
the proposal for permanent absorption of respondents in Vayudoot Ltd. and

al so conveyed the Governnent’'s approval for-premature retirenment of the
respondents fromthe Indian Air Force in public interest with effect from
18.5.1987. The respondents accordingly left | AF and joined Vayudoot Ltd.

By order dated 13.7.1987, the Mnistry of Defence sanctioned pensionary
benefits to respondents in terms of Mnistry's Circul ar’/ dated 19.2.1987.

4, The Governnent of India issued a Circular dated 30.10.1987 in regard
to the inplenmentation of the Governnment decisions on the reconmendati ons

of the Fourth Central Pay Commission relating to pensionary benefits for
Armed Forces Oficers/personnel retiring or dying in harness-on or after
1.1.1986. The said circular nodified the rules and regul ati ons concerning
pensi onary benefits of Commi ssioned Oficers and personnel bel ow officer
rank, to the extent indicated therein. Cause 5 of the said circular defined
"qual i fying service" reckonable for pension and Deat h-cum Retirenent
gratuity as follows :

(1) the actual qualifying service rendered by the officer plus a
speci fi ed wei ghtage, for purposes of pension (the wei ghtage being

9 years in the case of Pilot Oficers and Flight Lieutenants, 8 years

for Squadron Leaders, 7 years for Wng Comanders and G oup

Captains, 5 years for Air Conmobdores, and 3 years for Air Vice

Mar shal s and Air Marshal s).
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(ii) the actual qualifying service rendered by the officer plus a
wei ghtage of 5 years for purposes of Death-cum Retirenent
Gatuity.

The grant of above wei ghtage was subject to the condition that tota
qual i fying service including weightage shall not exceed 33 years. Notes (1)
and (3) to clause 5 of the circular dated 30.10.1987 rel evant for our purpose
are extracted bel ow
"(1) There will be no weightage for officers and personnel bel ow officer
rank who retire prematurely for permanent absorption in PSUs and
aut ononmous bodi es.

XXXXXX

(3) The above wei ght age shall not be reckoned for determ ning the

m ni mum qual i fyi ng-service specified for admssibility of Retiring/service
Pension'i.e. 20 years for service officers (15 years for late entrants), 15
years for personnel bel ow officer rank and 20 years for NCs(E)."

In view of Note (1) to clause 5, the pension and retirenent gratuity of the
respondents were settled by treating the actual service rendered by them as
the 'qualifying service , without addition of any wei ghtage.

5. The respondents were aggrieved by the non-addition of weightage to
their qualifying service, for purposes of pension and gratuity. According to
them when the schene was introduced, they were assured that there would

be no | oss of pensionary benefits. They contended that Note (1) to clause 5
of the Crcul ar dated 30.10.1987 which denied themthe benefit of weightage
amounted to a 'denial’ of pensionary benefits and was al so di scrimnatory.
They, therefore, filed WP. No.2973 of 1989 in the Bonbay H gh Court for
guashing Note (1) to clause 5 of the circular dated 30.10.1987 as being
violative of Article 14. They al so sought a direction to the appellant to
extend them the wei ghtage of seven years for conputing their pension and

wei ght age of five years for conmputing their retirenment gratuity, re-calcul ate
their pensionary benefits, and pay the arrears.

6. The writ petition was resisted by the appellant. It contended that the
respondents did not suffer any | oss of pensionary benefits, as pension and
retirement gratuity were calculated with reference to the actual qualifying
service rendered by the respondents as per Rules. It was further contended

that the Government’s decision (in pursuance of the Fourth Pay Comi ssion
recomendati ons) to provide weightage in calculating the qualifying service

to the retirees and exclusion of the class of retirees describedin Note (1) to
Clause 5, from such benefit was a matter of policy, arrived at ‘after taking
note of relevant factors. It was submtted that exclusion under Note (1) was
not discrimnatory as those officers who retired prematurely for being

per manent |y absorbed i n PSUs/aut ononous bodi es constituted a "well -

defined class’ who had been provided several benefits, distinct and different
fromregular retirees. It was subnmitted that the classification was based on an
intelligible differentia, which had a rational nexus with the object sought to
be achi eved.

7. The writ petition was all owed by judgnent dated 14.3.2001. The High
Court declared Note (1) appended to clause 5 of the Government Circul ar
dat ed 30.10.1987 as illegal and inoperative and i ssued a consequentia

direction to the appellant to grant a weightage of 7 years for conputing
pensi on and wei ghtage of 5 years for conputing the retirenent gratuity of
the respondents and pay themthe difference. The decision of the H gh Court
was based on the follow ng reasoning

(i) There was no rationale for carving out a separate category in
respect of the group of officers and personnel who retired prematurely for
bei ng permanently absorbed in PSUs and autonomous bodi es and denyi ng
them wei ght age. The classification of retirees -- one class consisting of
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of ficers/personnel who were permtted to retire prematurely for persona
reasons, and another class consisting of officers/personnel who were
permtted to retire prematurely for joining PSUs/autononous bodies - was
nei ther justifiable nor reasonable. The nere fact that different periods of
qual i fying service were prescribed for the two sets of retirees, was not
sufficient to treat themdifferently.

(ii) When of ficers and personnel who sought premature retirenent for
personal reasons, were treated as normal retirees and extended the benefit
of wei ghtage, there was no reason why the officers and personnel whose
premature retirenment was accepted in public interest (for imediately
joining PSUs), should be denied the benefit of weightage.

The said judgrment is challenged by Union of India. The appellant contends
that the H gh Court failed to take note of the relevant factors while

consi deri ng whet her there was a reasonabl e classification and whether there
was hostile discrimnation.

8. On the contentions urged, the question that arises for our

consi deration is whether denial of benefit of weightage (for pensionary
benefits) to officers and personnel, who retired prematurely for pernanent
absorption in PSUs/aut ononobus bodies, is violative of Article 14.

9. According to the Respondents, the object of providing a weightage
(that is addition of a certain nunber of years to the qualifying service) for
pur pose of pension /and gratuity of defence personnel was to conpensate

them for the conparatively younger superannuation age, and for the

hazardous and risky nature of defence service. It is stated that the Squadron
Leaders retire at the age of 48 years, Wng Comanders at the age of 50

years and G oup Captains at the age of 52 years as against the norm
retirement age of 58/ 60 years. As the age of retirement increased as one rose
in hierarchy of defence service, the weightage correspondingly decreased.

As noticed above, the weightage for pension was 9 years for Pilot Oficers, 7
years for Group Captains, 5 years for Air Commobdores and 3 years for Ar

Mar shal s. The respondents contend that having regard to the object

under | yi ng servi ce wei ght age, ~any cl assification, anmong retiring defence
personnel, with the intention of excluding a particular section of themfrom
the benefit of service weightage, (was violative of Article 14.

10. The appel | ant does not seriously dispute-that the weightage given
under clause 5 of the circul ar dated 30.10.1987 has sonme nexus with the

early age of retirement in the defence services. But the Appellant subnits
that the very | ogic behind Respondents’ contention woul d defeat their claim

It is pointed out that if the reason for grant of weightage is the early age of
retirement resulting in a | esser service period, then the benefit of weightage
shoul d rightly be deni ed when alternative civilian service is nmade avail abl e
thereby renmoving the di sadvantage of shorter defence service. It is

contended that note (1) to clause 5 excludes the benefit of weightage only to
those who prematurely retire fromdefence service, for the imedi ate

pur pose of permanent absorption in a PSU autononobus body, where the age

of retirenent is nuch higher. It is, therefore, contended that the
classification has a valid and direct nexus with the object sought to be

achi eved.

11. There is considerable force in the subm ssion of the appellant.
Varyi ng periods of weightage are added to the qualifying service of defence
service officers to conpensate for, or offset the disadvantage of early age of
superannuation in defence service. The wei ghtage of 7 years for a G oup
Captain is because he nornally retires fromAir Force Service at a
conparatively early age of 52 years. If a Group Captain is pernmitted to
prematurely retire so that he can be permanently absorbed i mediately in a
public sector undertaking where the retiring age is 58 or 60, the need to
provi de wei ght age di sappears. Further, special provisions were nade for
such retirees under the circulars dated 17.3.1986 and 19.2.1987. They
directed that premature retirenent, to take up enploynment under PSUs, with
the perm ssion of the Government, will not entail forfeiture of service or
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retirement benefits. In such cases, the officer is deemed to have retired from
the date of premature retirement and eligible to receive the retirenent
benefits, enunerated in those circulars. Therefore, the decision not to extend
the benefit of weightage to those who retired prematurely for inmediate

per manent absorption in a PSU or autononous body is a matter of policy of

the government supported by |ogical reasons. So | ong as such policy is not

mani festly arbitrary and does not violate any constitutional or statutory
provision, it is not open to chall enge.

12. W will nowrefer to the several benefits that were available to those
who retired prematurely for joining public sector undertakings which were

not available to other retirees. W have listed themin the follow ng
conparative table:

Premature retirees for joining
PSUs/ aut ononmous _bodi es

Premature retirees for personal reasons
and persons-retiring on attaining the age
of superannuation.

1. The mini mum qualifying service for
pension : 10 years (vide Circul ar dated
19. 2. 1987)

1. The minimum qualifying service for
pension : 20 years (vide Regul ation 25 of
Air Force Pension Regul ations).

2. The retirees entitled to 100%
conmut ati on of pension (vide the

Vayudoot schene and circul ar dated
19.2.1987).

2. The comutation perm ssible only in
respect of a portion of pension not
exceeding 43% (vide Air Force Instructions
4/ S, para 13).

3. The retirees entitled to i medi ate

enpl oyment wi thout any 'l ock-in’ period.
(Vi de Vayudoot schenme and order dated
6.5.1987).

3. The retiree (of the rank of G oup
Captai n and above) coul d not accept
conmer ci al enpl oynent for a period of 2
years fromthe date of retirenent (unless
the retiree obtains the special perm ssion of
the President) - vide Regulation 18 of Air
force Pension Regul ati ons.

4. The retiree will have additional service
till age of superannuation under PSU

aut ononmous body.

4. The retiree’s service cones to an end

with effect fromthe date of
retirement/premature retirenent.

It is thus seen that the officers who took premature retirement for the
pur pose of i mmedi ate enpl oynment in PSUs/aut ononmous bodi es received

several specific benefits, including assured i nmedi ate re-enpl oynent and
ext ended service. The persons who retire in the usual course and those who
prematurely retire for personal reasons, were not entitled to those specia
benefits. Therefore, the persons who retired prematurely for immediate
purpose of joining PSUs., clearly formed a distinct and separate class. In
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vi ew of the special benefits extended to them if note (1) to Regulation 5
excluded them fromthe benefit of weightage which was given to the other
retirees, it is not discrinination. The H gh Court conpletely overl ooked
these aspects and its decision cannot therefore be sustained.

14. The Respondents contended that they had no choice but to
prematurely retire, as they were "directed’” to take premature retirenent in
public interest and therefore, they have to be treated on par with other
retirees. This is factually incorrect. The Appellant did not direct the
Respondents to take premature retirenent. It framed a scheme which

enabl ed certain categories of officers to take premature retirenent
voluntarily, so that they can join Vayudoot Ltd., a public sector undertaking.
The schenme, as al so the order dated 6.5.1987, clearly show that the
respondents applied for premature retirenment voluntarily for the purpose of
j oi ni ng Vayudoot and the Governnent granted approval for their premature
retirement in public interest so that they could be absorbed in Vayudoot.
This is not a case of conpul sory retirement in public interest nor a case of
directing the enployees to retire prematurely in public interest. The
expression "in public interest”" is used in the order dated 30.5.1987 with
reference to the acceptance of the request for voluntary retirenent. The
perm ssion to take up commerci al enploynent |inked to the acceptance of

the request for premature retirenent, unshackled the Respondents fromthe
rigours of the Air Force Pension Regulation No. 18 which is extracted

bel ow.

"18. (a) An officer who is granted any pension, gratuity or other benefit in
respect of his air force service or whois likely to receive any pension
gratuity or other benefit under these Regul ations shall obtain the

perm ssion of the President before accepting an enpl oynent under a
Covernment outside I'ndia at any time after his air force service has

ceased. An officer of the rank of Group Captain or above whether held in
substantive capacity or otherwi se, who is granted a pension, gratuity, or

ot her benefit in respect of his air force service or who is likely to receive
any pension, gratuity or other benefit under these Regul ations, shall also
obtain such pernission prior to acceptance of any commercia

enpl oyment before the expiry of two years fromthe date his air force
servi ce ceases.

(b) An officer permtted by the President, before his air force service
ceases, to take up a particular enploynent under a Governnent outside
India, or commercial enploynent, shall not, however, be required to

obtai n subsequent permission for his continuance in that enploynent.

(c) No service or disability pension or other recurring benefits shall be
payabl e to any officer who accepts an enploynent in contravention of the
provisions of this regulation, in respect of any period for which he is so
enpl oyment or for such a |onger period as the President nay direct.

Gratuity where due, but not already paid, shall al'so be liable to be
forfeited in part or in full as the President may, at his discretion, decide.

It is, therefore, clear that but for the prior permission, the voluntary
premature retirenent would have entail ed the denial of pensionary benefit in
the manner and to the extent nentioned in clause (c) of Regulation 18.

15. Anot her contention urged by the respondents is that there was an
assurance by the appellant that there would be no | oss of benefits in the
matter of pension and gratuity if they took premature retirenent and that
assurance was breached by denying the benefit of weightage. But the
respondents have not been denied the benefit of pension or gratuity. Their
pension and retirenent gratuity have been calculated with reference to their
actual qualifying service and they have been given those benefits. Wat has
been denied to themis not pension benefits, but the benefit of weightage
whi ch was given to retirees under clause 5 of the Circular dated 30.10.1987.
The benefit of weightage is denied only to those who retired prematurely for
the i medi at e purpose of joining PSUs/aut ononous bodi es. W have
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already referred to the reasons for such denial. First, they will have the
benefit of joining i mediately and continuing in service in a public sector
undert aki ng or autononous body, w thout |osing their pensionary benefits.
The other retirees including those retiring prematurely on personal grounds
did not have the benefit or such i medi ate assured alternative enpl oynent,
wi th pensionary benefits for the defence service intact. Secondly, they got
the benefit of 100% comrutation and a | esser nminimum period of qualifying
service which the other retirees did not get.

16. It was next contended that certain retirees (Wng Commuander H M

Maj undar and Gt hers) who took premature retirement on personal grounds,

were subsequently permtted to take up comercial enpl oyment even before

the expiry of two years, and as a result, they got the benefit of service
wei ghtage as al so the benefits of a commercial enploynent. It is, therefore,
contended that there is no justification for denying the respondents the
benefit of weightage. But, it . should be noted that the cases referred to are of
of ficers who took premature retirement on personal grounds and not for the
pur pose of joining the service of any PSU. Consequently, note (1) to cl ause
5 of Circul ar dated 30.10.1987 did not apply to themand therefore, they
were given the benefit of service weightage. They were all of the rank of

W ng Comander and were not subject to the two years bar on comercia

enpl oyment i mposed under~ Air Force Pension Regul ation No. 18. The fact

that after retiring on personal grounds, they searched and secured

enpl oyment in some PSU aut ononmous bodies is a fortuitous circunstance.

Many who retired on personal grounds, have not secured any enpl oynent

el sewhere, let alone with PSUs. Therefore, the cases of those who retired on
personal grounds (but subsequently secured enpl oynent), cannot be

conpared with respondents who prematurely retired for the inmedi ate

assured enpl oyment in.a PSU aut onomous body.

17. It was contended that one Lt. Col. B. R~ Ml hotra was permitted to
retire prematurely for the i mmedi ate purpose of being absorbed in a PSU
(Bharat Electronics Ltd - 'BEL’ for short); that he was al so denied the benefit
of wei ghtage, and approached the Del hi Hgh Court in CAP No. 184 of

1997 and the High Court granted the benefit of weightage by its judgnent
dated 12.11.1997 [reported in Lt. Col. B. R Malhotra vs. Union of India - 71
(1998) Del hi Law Tinmes 498]; that 'the appellant did not challenge the said
deci sion, but gave effect to it; and that having done so, the Appellant is
required to give such relief to Respondents also-in view of the doctrine of
constructive res judicata. An identical contention clainmng relief based on a
direction in the case of another retiree, was negatived by this Court in Col.
B. J. Akkara (Retd.) vs. CGovernnent of India - 2006 (11) SCC 709,

following the earlier decision in State of Maharashtra vs. Diganbar - 1995
(4) SCC 683. This Court held

"A particular judgnment of the Hi gh Court nay not be chall enged by the

State where the financial repercussions are negligible or where the appea

is barred by imtation. It may al so not be challenged due to negligence or
oversi ght of the dealing officers or on account of wong | egal advice, or on
account of the non-conprehensi on of the seriousness or nmgnitude of the

i ssue involved. However, when simlar matters subsequently crop up and

the magnitude of the financial inplications is realized, the State is not
prevented or barred from chall engi ng the subsequent decisions or resisting
subsequent wit petitions, even though judgnment in a case involving

simlar issue was allowed to reach finality in the case of others. O course,
the position would be viewed differently, if petitioners plead and prove

that the State had adopted a 'pick and choose’ nethod only to excl ude
petitioners on account of nalafides or ulterior notives."

That apart, the facts of the case of Lt. Col. B. R Ml hotra were different. He
was wor ki ng on deputation with BEL. He retired fromthe Arny on

12.5.1985. He got absorbed in BEL and was given post facto sanction by the
President on 10.7.1985. Certain 'weightage el enent’ was sought to be

deducted fromthe standard rate of pension on the ground that he had been
permanently absorbed in a PSU The H gh Court found that there was in fact

no wei ghtage elenment in his case and there was also no rule or regul ation
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applicable to him which enabled Union of India to deduct any ’wei ghtage
el ement’. The said decision is, therefore, of no rel evance.

18. Respondents pl aced reliance on the decision of this Court in Union of
India v. Lt. Col. P.S. Bhargava [1997 (2) SCC 28] wherein while

consi dering Regulation 16 of Army Regul ations (which is in pari materia

with Regul ation 16 of the Air Force Pension Regulations), this Court held

that once an Army Officer has to his credit the mni num period of

qual i fying service, he earns a right to get pension and such right can be taken
away only if his service is not satisfactory (vide Regulation 3) or where he is
cashired or disnissed or removed from service (under Regul ation 16). This

Court further held that cases of voluntary resignations of officers, who have
to their credit the mninumperiod of qualifying service, did not fall under
the categories who can be deni ed pension and, therefore, such officers, who
voluntarily resign, cannot automatically be deprived of their termna

benefits. The said decision deals with the right to pension and is of no
assistance to the respondents, as we are not concerned with any denial of
pensi on or pensionary benefits. The case on hand relates to denial of service
wei ghtage 'to a specific class of retirees. So long as the exclusion is for
reasons which are valid and reasonable and there is no discrimnation, the
respondents can have no grievance.

19. We, therefore, allow this appeal, set aside the order of the H gh Court
and consequently, the wit petition of the respondents stands di sm ssed.




