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ACT:

Ref erence of di sputes to Courts/ Tri bunal by the
appropriate Governnent under section 10 (1) of the
I ndustrial Disputes Act , 1947-Nature scope of t he
jurisdiction of he State Governnent under ~section 10 read
with section 17 (5) of the Act.

HEADNOTE
The appellant is a trade wunion registered under the

Trade Unions Act. It represents enployees in the Chanbal
Proj ect of Government of Madhya Pradesh in Gaalior Division
The uni on raised three demands, nanely, (1) Chanba
al l owance; (2) Dearness allowance equal to-that ~of the
Central Covernment enployees; and (3) Wages for the period
of strike lasting 20 days in the vyear 1966 and served
noti ces of these demands on the Deputy Chief Engi neer, Major
Project Chanbal Since the attenpts for settlenent by the
canciliation officer failed, a full report of the dispute
under section 12 (4) of the Act was sent to the State
CGovernment which, by its order dated 15. 3. 1969, refused to
refer the matter to the concerned Tribunal. The appell ant
took the matter before the High Court by filing
M scel | aneous Petition No 29169 for a nandanus to the State
Government to refer the matter for adjudication: -The H gh
Court allowed the wit petition, and directed the @ State
CGovernment to consider the question whether a reference was
necessary or not. The CGovernnent again refused to

refer the dispute to the Tribunal, taking the stand that
the provisions of the Industrial Disputes Act were not
applicable to the workmen in the Chanbal Schene as it was
not Industry’. The appellant approached the H gh Court for
the second time by filing Mscellaneous Petition No. 45 of
1970 and chall enged the said orders. The Hi gh Court all owed
the petition and directed the Governnent to take suitable
action under section 12 (5) of the Act. The Governnent
chal | enged the said decision before the Suprene Court by
filing SLP No. 933 of 1972 w thout success. Later, by its
order dated 13. 1. 72, the State Government referred to the
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Tribunal only the third question of paynent of wages for the
strike period and declined to refer the other two questions
for the reasons that (a) the Governnent was not in a
position to bear the additional burden and (b) the grant of
the special allowance clained would invite simlar demands
by ot her enpl oyees which woul d af f ect the entire
adm ni stration. The appel |l ant was perforced

1020

to approach the Hi gh Court, for the third time, by way of a
m scel | aneous Petition No. 127 of 1972 for a direction to
the State to refer the other two demands also. In the
meanwhil e, the Suprenme Court by its decision dated July 20,
1978 confirmed the High Court’s order that Chanbal Project
was a 'industry’ within the nmeaning of the Act. whereupon
the CGovernnment reviewed the matter and passed an order on 3.
79 giving additional reasons.  for declining to refer the
di spute for adjudication namely, (a) the State Covernment
was not in a position-and therefore cannot pay Central DA to
any of | its enployees in any departnent and (b) the work
charged enployees  who get a consolidated salary are not
entitled to Chanbal allowance under the rules. The High
Court, by its decision dated 8th August 1980 di smi ssed the
petition holding that the reasons given by the Court are
germane and rel evant. Hence the appeal by special |eave.

Al'l owi ng the appeal, the Court,

N

HELD: 1.1 The reasons given by the State Governnent
to decline reference are beyond the powers of the Governnent
under the relevant sections of the Industrial Disputes Act.
[ 1026C

1.2 Wil e conceding a very limted jurisdiction to
the State Governnent to exam ne patent frivolousness of the
demands, it is to be understood as a rule, that adjudication
of demands made by worknen should be left to the Tribunal to
deci de. Section 10 permts appropriate Covernment to
det erm ne whether dispute ’exists ~or is apprehended" and
then refer it for adjudication on nerits. The denarcated
functions are (1) reference, (2) adjudication., [1025H
1026A]

1.3 Wen a reference is rejected on the specious plea
that the Governnent cannot bear the additional burden, it
constitutes adjudication and thereby usurpation of the power
of a quasi judicial Tribunal by an adm nistrative authority
nanely the Appropriate Governnment. Wiat the State Governnent
had done in this case is not a prima facie exam nation of
the nerits of the question involved. To say that granting of
dearness allowance equal to that of the enployees of the
Central CGovernment woul d cost additional financial burden on
the government is to make a wunilateral decision wthout
necessary evidence and w thout giving an opportunity to the
workmen to rebut this conclusion. This virtually anpunts to
a final adjudication of the demand itself. The demand can
never be characterized as other perverse or frivolous. The
conclusion so arrived at robs the & enployees of an
opportunity to place evidence before the Tribunal and to
substanti ate the reasonabl eness of the demand. [1026B- E]

1.4 What exactly are the conditions of service of the
enpl oyees and in what manner their conditions of service
could be inproved are matters which are the special preserve
of the appropriate Tribunals to be decided in adjudicatory
processes and are not once to be decided by the Governnent
on a prim facie examnation of the demand. The question
whet her the enp-

1021
| oyees were/were not entitled to the Chanbal allowance as
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they are in A receipt of a consolidated pay relates to the
conditions of service of the enployees Further this denand
al so cannot be said to be either perverse or frivolous.
[ 1026F- G

1.5 However, there may be exceptional cases in which
the State Government, may, on a proper exanination of the
demand, cone to a conclusion that the demands are either
perverse or frivolous and do not nerit a reference.
CGovernment should be very slowto attenpt an exam nation of
the demand with a view to decline reference and Courts will
al ways be vigilant whenever the Governnent attenpts to usurp
the powers of the Tribunal for adjudication of wvalid
di sputes. To allowthe Governnent to do so would be to
render section 10 and section 12 (5) of the Industria
Di sputes Act nugatory. [1026G H, 1027A] C

Bonbay Union of Journalists v. State of Bonmbay AR
1964 SC 1617, explained and followed.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 8454
(NL) O 1983.

From t he Judgnment and order dated the 8th August, 1980
of the Madhya Pradesh Hi gh Court Bench at Gmaalior in G vi
M scel | aneous Petition No. 127 of 1972.

H K. Puri, for the Appellant.

A. K. Sanghi for the Respondent.

The Judgrment of ‘the Court was delivered by

KHALID. J. This is an _appeal, by ~special |eave,
agai nst the Judgnent dated 8th August, 1980, by the High
Court of Madhya Pradesh at Jabal pur in Cvil M scell aneous
Petition No. 127 of |972.

2. The appellant is a trade union registered under the
Trade Union Act. It represents enployees in the Chanba
Hydel Irrigation Scheme under. the  Departnment of / Chanbal
Proj ect of Government of Madhya Pradesh in Gaalior Division
The union raised three demands and served notices of these
denands on the Deputy Chief Engineer, WMjor Project,
Chanbal , Bhopal. The demands were: (1) Chanbal all owance;
(2) Dearness al l owance equal to that of the Centra
Cover nent enpl oyees; and (3) Wages for the
1022
period of strike lasting 20 days in the year 1966. Copies of
these notices wer e sent to the  Assistant Labour
Conmi ssi oner, Indore and the Secretary, CGovernnent of Madhya
Pradesh. The Deputy Chief Engineer did not respond to the
demands. There-upon, the Assistant Labour Conm ssioner
Gnal i or, at the instance of the wunion tried for a
settlenent, but did not succeed. He sent a report /under
Section 12(4) of the |Industrial Disputes Act. The State
CGovernment, the first respondent in the appeal refused to
refer the matter to the concerned Tribunal by its ‘order
dated 15.3.1969. The appellant took the matter before the
High Court by filing M scellaneous petition No 29/69 for a
mandanus to the State GCovernment to refer the dispute for
adj udi cation. The Hi gh Court allowed the wit petition.
guashed the order of the State Governnent dated 15th March
1969, and directed it to consider the question whether a
ref erence was necessary or not. Wen the matter went back to
the Government, the Government took the stand that the
provi sions of the Industrial Di sputes Act were not
applicable to the worknen in the Chanbal Hydel Irrigation
Scheme since the Schene was not an Industry and hence again
refused to refer the dispute to the Tribunal. The appell ant
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pursued the natter further by filing mscellaneous petition
No. 45 of 1970 before the Hi gh Court. The Hi gh Court all owed
the petition and directed the CGovernment to take suitable
action wunder Section 12(5 of the Act. The CGovernnent
chall enged this decision before this Court by filing
S.L. P.No. 933 of 1972, wi t hout success. The matter,
therefore, went back to the Governnment again. 'By its order
dated 13.1.1972, the State GCovernment referred only one
guestion to the Tribunal and that related to the wages for
the strike period but declined to refer the other two
guestions. The reason given for this was: (1) that the
CGovernment was not in a position to bear the additiona
burden; and (2) that grant of the special allowance clained
would invite simlar denmands by other enpl oyees whi ch woul d
affect the entire adm nistration. Mscellaneous Petition No.
127 of 1972 was, therefore, filed for a direction to the
State to refer the other two demands al so. In the meanwhil e,
this Court as per its decision dated July 20, 1978, bad
confirmed the decision of the Hgh Court that Chanbal
Project was an Industry within the neaning of the Industria
Di sputes Act. —After this ~decision was rendered by this
Court, the Governnent reviewed the matter and passed an
order on 3.5.1979 giving additional reasons for refusing to
refer the dispute for adjudication. The reasons stated were
as under:
1023
"(1) That the State Government was not in a
position A to pay dearness allowance equal to that of
Central Covernnment enployees. In the present situation
the State Government woul d not pay dearness all owance
equal to that of Central Government enployees to any
particul ar departrment. the question of such paynent to
the petitioners, therefore, does not arise. B
(2) The work charged enpl oyees were al ready
given a consolidated pay. Therefore, there was no
justification for paying such enployees the / Chanbal
al  owance. The rules regulating the service conditions
of the work-charged enpl oyees of the Chanbal diyvision
do not provide for paynent of  Chanbal allowance to
them '’

3. Before the H gh Court, it was contended by the
appel l ant that the State Governnent had by refusing to refer
the dispute to the Tribunal giving the above reasons taken
upon itself the power to decide the dispute and had usurped
the powers of the Tribunal. It was further contended that
the question raised related to the conditions of service of
the enpl oyees and was, therefore, a matter primarily to be
decided by the Tribunal- The H gh Court repelled the
contention and held as foll ows:

"It is now 12 years that the nmatter has been
pending. But it would appear from the history of the
case that the delay has been nostly due to the fact
that the case was pending before various Courts. The
CGovernment has not materially changed its stand. As
regards Chanbal all owance, they were, from the very
inception, taking the stand P that the work-charged
enpl oyees of the Project were given a consolidated
salary and the service conditions did not warrant
paynment of extra allowance. Now the rules regulating
service conditions of the work-charged enpl oyees of the
project did not contain the provision for paynent of
Chanbal allowance to them The Governnent was of the
opinion that prima facie no case arises, particularly,
when the extra benefit was already being granted to
them The Government undoubtedly could no decide the
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matter finally, but they could certainly consider
whether a prima facie case for reference has been nmade
out on nerits. If no case is nmade out, it woul d be open
to the Governnent to refuse
1024

to refer such a question and it could not be said that
the Governnent was wusurping the functions of the
Tri bunal and deciding the case finally. In our opinion
the State Governnent’'s order could not be said to be
punitive and it takes into account the entitlenent of
the Chanbal enpl oyees for the Chanbal all owance.

As regards the other question, the State
Government are on a firmer ground. Since the Governnent
is not paying dearness allowance equal to that of the
Central Covernnment enployees to the enployees in any
ot her department~ in the State, there is no reason to
di scrimnate and pay the sane to the Chambal enpl oyees.
This ' is what the State Government have stated and we
think that if the allowance at the rate payable to the
Cent'ral” Governnment enployees is not paid to any one in
the State, the Governnent was justified in holding that
no prima facie case has been nmade out by the petitioner
for referring this dispute to the Tribunal. The State
Covernment  have al so considered the question of
expedi ency that by paynment of such allowance to the
Chanbal enpl oyees al one, there would be dissatisfaction
anmongst the other enployees of the State. Both these
reasons are germane and relevant. The Governnment here
was not deciding the casefinally. It has to decide
guestion of expediency and whether a prima facie case
has been made out.. "

In support of this conclusion the H gh Court relied
upon the observations nade by this Court in Bonmbay . Union
of Journalists P v. State of Bonmbay(l) and held that the
Governnment was not precluded from making a prima facie
exam nation of the merits of the dispute while considering
whet her a reference was necessary or not. It was further
held that "the two reasons given by the State Governnent
fulfilled necessary test laid down by the orders of this
Court earlier and the various Suprenme Court decisions cited
by the petitioners."

4. In the appeal before us, it was contended that the
approach made by the High Court was erroneous and that the
Hi gh Court had failed to properly delineate the jurisdiction
of the GCovernnment under Section 10 read with Section 12(5)
of the Industrial Disputes

(1) AI.R 1964 S.C. 1617.

1025

Act. It was contended before us that the question raised by
the appellant had to be decided by the Tribunal on evidence
to be adduced before it and it could not be decided by the
Government on a prima facie exam nation of the facts of the
case. This subnmission was met wth the plea that the
CGovernment had in appropriate cases at least a limted
jurisdiction to consider on a prima facie exam nation of the
nerits of the demands, whether they nerited a reference or
not .

5. W have considered the rival contentions raised
before us The H gh Court apparently has relied upon the
foll owi ng passage i n Bormbay Uni on of Journalists v. State of
Bonbay, (Supra) C

“.. ...But it would not be possible to accept
the plea that the appropriate Government is precluded
fromconsidering even prima facie the nerits of the
di spute when it decides the question as to whether its
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power to nake a reference should be exercised under
Section 10(1) read with Section 12(5) or not. If the
claim nade is patently frivolous, or is clearly
bel ated, the appropriate Government may refuse to make
a reference. Likewise, if the inpact of the claimon
the general relations between the enployer and the
enpl oyees in the region is likely to be adverse, the
appropriate Government nmay take that into account in
deci di ng whet her a reference should be nade or not.’

W find that the approach made by the Hi gh Court was
wong and the reliance on the above passage on the facts of
this case, is msplaced and unsupportable. This Court had
made it clear in the sane Judgrment in the sentence preceding
the passage quoted above that it was the province of the
I ndustri al Tribunal to decide the disputed questions of
fact.

" Simlarly, on disputed questions of fact,
the appropriate ~Governnment . cannot purport to reach
final conclusions, for that again would be the province
of .the Industrial Tribunal.. "

Therefore, while conceding a very limted jurisdiction
to the State Governnment to exani ne patent frivol ousness of

the demands, it is to be wunderstood as a rule, that
adj udi cati on of demands rmade
1026

by wor knmen should be left to the Tribunal to decide. Section
10 permits appropriate Government to determ ne whether
di spute 'exists or is apprehended” and then refer it for
adj udi cation on nerits. The demarcated functions are (1)
reference, (2) adjudication when a reference is rejected on
the specious plea that the

Gover nnent cannot bear the additional bur.den, it
constitutes adjudication and thereby usurpation of the power
of a quasi judicial Tribunal by an adnministrative authority
nanely the Appropriate Governnent. In our opinion, the
reasons given by the State Government to decline reference
are beyond the powers of the Governnment under the relevant
sections of the Industrial Disputes Act. Wat the State
Covernment has done in this case is not a prim facie
exam nation of the nerits of the question involved. To say
that granting of dearness allowance equal to that of the
enpl oyees of the Central Governnent would cost additiona
financial burden on the Governnent is to make a unilatera
deci sion without necessary evidence and w thout giving an
opportunity to the workmen to rebut this conclusion. This
virtually amounts to a final adjudication of the demand
itself. The demand can never be characterised as either
preverse or frivolous. The conclusion so arrived at robs the
enpl oyees of an opportunity to place evidence before the
Tribunal and to substantiate the reasonableness of the
demand.

6. Sane is the case with the conclusion arrived at
by the Hi gh Court accepting the stand of the State
CGovernment that the enployees were not entitled to the
Chanbal al | owance as the sane was included in the
consol idated pay. This question, in fact, relates to the
conditions of service of the enployees. Wat exactly are the
conditions of service of the enployees and in what nanner
their conditions of service could be inproved are natters
which are the special preserve of the appropriate Tribunals
to be decided in adjudicatory processes and are not ones to
be deci ded by the Governnment on a prima facie exam nati on of
the demand. This denmand agai n can never be said to be either
perverse or frivol ous.

7. There may be exceptional cases in which the State
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Government may, on a proper exam nation of the demand, cone
to a conclusion that the denands are either perverse or
frivolous and do not nerit a reference. CGovernment should be
very slow to attenmpt an examination of the demand with a
view to decline reference and Courts will always be vigilant
whenever the Governnent attenpts to usurp the powers of the
Tri bunal for adjudication of valid dis-

1027

putes. To allow the Governnent to do so would be to render A
Section 10 and Section 12(5) of the Industrial Disputes Act
nugat ory.

8. W have no hesitation to hold that in this case,
the Government had exceeded its jurisdiction in refusing to
refer the dispute to the Tribunal by naking its own
assessment unilaterally of the reasonabl eness of the demands
on nerits. The H gh Court erred in accepting the plea of the
CGovernment that refusal to refer the demands in this case
was justified. The ~ demands raised in this case have
necessarily to be decided by the appropriate Tribunal on
nmerits.

9. In the result, we set aside the Judgnent of the
H gh Court, allow this appeal and direct the State
Government to refer all~ the questions raised by the

appel lant to the appropriate Tribunal. The appeal is allowed
with costs to the appellant quantified at Rs. 2,500 n

S R Appeal al | owed.
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