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Fifteen persons faced trial for alleged conm ssion of offences
puni shabl e under Section 302 read with Sections 149, 148 of the Indian
Penal Code, 1860 (for short the "IPC ). Accused No.9 (appellant No.5 in
the present appeals) additionally faced trial for offence punishable
under Section 27 of the Arns Act, 1959(in short the 'Arnms Act’). Accused
No. 2 Mahendra Rai (Appellant No.8 in the present appeals) who was
separately charged for of fence puni shabl e under Section 302 | PC was
acquitted of the said charge but instead was convicted as afore-noted in
terms of Section 302 read with Section 149 | PC. CQut of the 15 accused
persons, two were acquitted and three died during pendency of the
appeal s before the Hi gh Court.

Prosecution version as unfolded during trial and which fornmed the
foundation of the prosecution case is essentially as fall ows:

On 17.8.1983, one Sarjug Rai (hereinafter referred to as the
"deceased’) lost his life allegedly at the hands of the accused. About
5-6 years preceding the incident when Sarjug Rai was killed there was a
partition of the famly properties. Kamal Rai was his nephew who
nouri shed serious grudge against his uncle, as according to himthere
was unequal partition of ancestral properties. Said Kamal Rai, strongly
bel i eved that construction of new house and purchase of tractor,
subsequent to partition by the deceased was made from cash which had not
been divided during partition. Though notive appears to be trivial and
al so stale but where direct evidence is available, notive pales into
i nsigni ficance. The accusati ons appearing fromthe first information
report of Ram Babu Rai (PW14), son of the deceased and al so narrations
nmade by the witnesses at trial are that on 17.8.1983 whil e deceased at
about 8.00 a.m had gone to a tenple after taking holy dip in a pond,
adj acent to the tenple, the appellants hol ding weapons canme down from
the house of Kanmal Rai and cane to the tenple, pursuant to which Kama
Rai while exhorting others to |liquidate the deceased dealt blows with a
hard and blunt substance on his head as he had been unfair to himin
partitioning the ancestral properties. Dukha Sah (PW6), the priest of
the tenple | ocked the northern gate of the tenple to save the deceased.
However, he could not be saved as accused-appel | ant Deosharan Rai broke
open the | ock and dragged the deceased outside, pursuant to which on
exhortati on nade by Kamal Rai all dealt indiscrimnate blows on himwth
| et hal weapons which they were carrying. Wen Shatrughan Pandey (PW1),
Ram Chandra Rout (PW2), Nandlal Pandey (PW4) and Sita Saran Rai (PWJ5)
cane to rescue on hearing alarns raised by the son of the deceased (PW
14), they could not proceed to rescue the deceased on being scared by
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the firing resorted to by accused-appellant Satya Narain Rai. Ram Babu
Rai (PW14) informed the police who visited village Bi shanpur and
recorded his statenment, pursuant to which investigation comenced. The
police during investigation apart fromrecordi ng statenment of wtnesses
under Section 161 of the Code of Crimnal Procedure, 1973 (for short the
"Code’) visited the place of occurrence, and al so made sei zure of sone
of fending articles fromthe place of occurrence. On concl usion of

i nvestigation, he laid charge sheet before the Court against all the 15
accused persons who were eventually put on trial. In the trial, the
prosecution exam ned 17 witnesses. The accused persons pl eaded i nnocence
and fal se inplication and exam ned 16 wi tnesses to counter the

all egations attributed to them Those exam ned by the prosecution were
the villagers of Bishanpur, sonme outsiders, who were either relations of
the deceased or clainmed to have visited the village for hol ding
panchayati for resolution of ‘the dispute pending between the two
parties, the doctor and al so the police officer

As not ed supra, accused persons pleaded i nnocence and fal se
inmplication due to aninosity persisting between the parties. Three of
the accused persons pleaded alibi to inprobabilise their physica
presence at the site of occurrence. Qut of the prosecution witnesses,
seven i.e. PW 2 to 5, 6, 10, 14 were stated to be eyew tnesses. On
consi deration of the evidence on record, |earned 3rd Additional Sessions
Judge, Sitamarhi as afore-noted convicted 13 accused persons, acquitted
two. In respect of ‘'three who died during the pendency of the appea
before the H gh Court the appeal s abated. The convicted accused
preferred three separate appeals before the H gh Court which by the
i mpugned judgnent di sposed of them

In support of the appeals, |earned senior counsel subnmtted that

the appel |l ants have been convicted by application of Section 149 |PC.
The ingredients necessary to bring in application of the said provision
have not been established. The plea of alibi has been accepted in
respect of two accused persons. Though, appellant Mahendra Rai stood at
a better footing, his plea of alibi has been rejected on erroneous

prem ses. Evidence was produced and-a witness was examned to
substantiate his plea of alibi which has been di scarded w t hout any
basi s. Though there were | arge nunmber of injuries, no particular one has
been attributed to any particul ar accused, except accused Deo Sharan Ra
(A-1), Kamal Rai (A-7) and Satya Narain Rai (A-9). Accused Kanmal Rai has
died and the rest two are appellants 3.and 5 respectively in these
appeals. The notive which was sought to be-indicated as the foundation
of the crinme is too scarce and in fact Deo Narain Rai (PW11) who is not
an eyewi tness and spoke about the notive of Kanal Rai has been

di sbelieved by both the trial Court and the H gh Court. The w tnesses
are closely related and in fact PW11 has been di scarded as unreliable.
The investigation was nore than perfunctory and the Courts bel ow shoul d
have taken note of that. Identification in a mob is highly inprobable.
When plea of alibi has been accepted it clearly indicates the extent of
false inplication and the design therefor. One of the accused Rabindra
Pandey was a child at the tine of occurrence. Though he shoul d have been
separately dealt with under the Children’s Act and that havi ng not been
done his conviction is vitiated. The genesis as described by the
prosecution is highly inprobable. It is not believable that the deceased
was going to offer puja in a tenple which prina facie appears to be

wi thout a deity. The place of occurrence has been chosen in a manner as
woul d gi ve sone credence to the evidence of sonme persons |ike Pujari
Dukha Sah (PW6). The evidence of prosecution is to the effect that al
the accused persons came fromthe house of accused Kamal Rai. The
visibility fromthe place where PW6 clainms to have seen themis well
ni gh i npossible. There is no evidence to show that Kamal Rai has

di scl osed to others what he proposed to do, or there was sharing of
conmon object. On the other hand, even if it was a case of simlar or
conmon intention, at the nost, the prosecution could press into service
Section 34 | PC for which there was no charge and for bringing in
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application of Section 34 IPC participation is a nust. The allegations
of a very general and repetitive nature have been nade against all the
accused persons. There is no evidence that Satya Narain Rai was carrying
a country made gun and therefore the conviction under Section 27 of the
Arms Act i s not naintainable.

In response, M. B.B. Singh, |earned counsel for the State
submitted that the combn obj ect which sine qua non have application
under Section 149 | PC has been clearly brought out. The uni npeachabl e
evidence is that all the accused persons arned with deadl y weapons cane
fromoutside the village in a group. The deceased was dragged first and
gi ven | athi bl ow by accused Kanal Rai which was a fatal one and when his
son (PW14) wanted to protect gun was fired to di ssuade others from
conming to his rescue. The evidence was nore than sufficient to attract
Section 149. So far as the alleged interestedness of the witnesses is
concerned, it is trite lawthat if after careful analysis and scrutiny,
the evidence is found credible, the conviction can be mai ntai ned.
Additionally, there were witnesses who were not in any nmanner rel ated.
So far 'as the question of alibi is concerned, when presence of the
concerned accused is satisfactorily established, the Court would be sl ow
to believe the counter evidence unless it is of such quality as woul d
create a reasonabl e doubt on the m nds of the Court that the prosecution
versi on was not cogent. Thetrial Court and the H gh Court have anal ysed
in detail the plea of alibi and have discarded it in view of the
evi dence on record., So far as the claimof accused Rabi ndra Pandey to be
a mnor is concerned, the order dated 27.7.1984 passed by the tria
Court clearly shows that it had discarded the plea. In fact the schoo
records clearly indicated that he was nore than 18 years of age on the
date of occurrence. The father filed an affidavit with oblique nmotive to
say that there was a wong recording in the school register. Apparently,
such a plea is not acceptable and the order dated 27.7.1984 was passed
much before the conpletion of trial and the sane having not been
assai |l ed has becone final. Therefore, neither the trial Court nor the
Hi gh Court has dealt with this plea which even does not appear to have
been rai sed before the said Courts.

The jurisdictional issue based on purported age of the accused
needs consideration first. The question relating to age of the accused
was never raised before the courts below during trial, and in appeal
necessitating a decision in this regard. In fact, the Juvenile Act on
whi ch the appellants have placed reliance was not i n exi stence at the
time of occurrence. Further at no point of tine during trial or before
the Hi gh Court this question was rai sed. The necessity of determ ning
the age of accused arises when the accused raises a pleaand the Court
entertains a doubt. Here, when the claimwas made by the accused that he
was a child the plea was considered and a decision was rendered that he
was not a child. That order has attained finality w thout any challenge
thereto. The clearly untenable plea that the school register was wong,
cannot be accepted by accepting the self-serving affidavit of the
father. In any event, there was no argunent advanced either before the
trial Court or the High Court on this issue and the disputed factua
guesti on which has also attained finality in view of ‘an earlier order
cannot be permitted to be raised.

The first information report was | odged al nost innediately. The
police station is situated at a distance of 4 KM fromthe place of
occurrence. The occurrence took place at around 8.00 a.m The FIR was
recorded at 10.00 a.m alnost inmediately. The investigating officer
reached the place of occurrence at 11.00 a.m and the post nortem was
conducted at 4.00 p.m The evidence on record goes to show that the
eyew tnesses were exanm ned from2.00 p.m onwards.

Acquittal of sonme of the accused persons will not cone to the
rescue of the other appellants in respect of whomthe H gh Court has
consi dered the evidence on record and found themguilty. As noted
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above, PW1 has no relationship with the deceased and his assertion in

the exam nation-in-chief has gone unchallenged. It is to be noted that
not hi ng has been elicited in the cross-exam nation of various w tnesses
as regards the place of occurrence and the manner of occurrence. That

bei ng the position, the convictions as done cannot be faulted.

We shall deal with the question regarding applicability of Section
149 | PC, which was urged enphatically.

A pl ea which was enmphasi zed by the respondents relates to the

guesti on whet her Section 149, |IPC has any application for fastening the
constructive liability which is the sine qua non for its operation. The
enphasis is on the common object and not on comon intention. Mre
presence in an unl awful assenbly cannot render a person liable unless
there was a common object and he was actuated by that common object and
that object is one of those set out in Section 141. \Where conmpn obj ect
of an unl awful assenbly is not proved, the accused persons cannot be
convicted with the help of Section 149. The crucial question to
determ ne is whether the assenbly consisted of five or nore persons and
whet her t'he sai d persons entertai ned one or nore of the common objects,
as specified in Section 141. It cannot be laid down as a genera
proposition of |law that unless an overt act is proved agai nst a person
who is alleged to be a nmenber of unlawful assenbly, it cannot be said
that he is a nenber of an assenbly. The only thing required is that he
shoul d have understood that the assenbly was unlawful and was likely to
conmit any of the acts which fall within the purview of Section 141.

The word 'object’ nmeans the purpose or design and, in order to make it
"common’, it must be shared by all.~ I'n other words, the object should
be conmon to the persons, who conmpose the assenbly, that is to say, they
shoul d all be aware of it and concur in it. A conmmon object may be
forned by express agreenent after nutual consultation, but that is by no
neans necessary. It may be formed at any stage by all or a few nenbers
of the assenbly and the other nenbers nmay just join and adopt it. Once
forned, it need not continue to bethe sanme. It may be nodified or
altered or abandoned at any stage. The expression 'in prosecution of
conmon obj ect’ as appearing in Section 149 have to be strictly construed
as equivalent to 'in order to attain the comopn object’. It nust be

i medi ately connected with the comon object by virtue of the nature of
the object. There nust be conmmunity of object and the object my exi st
only up to a particular stage, and not thereafter. Menbers of an

unl awf ul assenbly may have community of object up-to certain point
beyond which they may differ in their objects and the know edge,
possessed by each nenber of what is likely to be commtted in
prosecution of their common object may vary not only according to the
information at his conmand, but al so according to the extent to which he
shares the comunity of object, and as a consequence of this the effect
of Section 149, IPC may be different on different nmenbers of the sane
assenbl y.

"Common object’ is different froma 'conmon . intention as it does
not require a prior concert and a conmon neeting of -nminds before the
attack. It is enough if each has the same object in view and their
nunber is five or nore and that they act as an assenbly to achi eve that
object. The 'commopn object’ of an assenmbly is to be ascertained from
the acts and | anguage of the nenbers conposing it, and froma
consi deration of all the surrounding circunstances. |t may be gathered
fromthe course of conduct adopted by the nenbers of the assenbly. For
determ nati on of the common object of the unlawful assenbly, the conduct
of each of the nenbers of the unlawful assenbly, before and at the tine
of attack and thereafter, the notive for the crine, are sone of the
rel evant considerations. What the comon object of the unlawful assenbly
is at a particular stage of the incident is essentially a question of
fact to be determ ned, keeping in view the nature of the assenbly, the
arns carried by the nenbers, and the behavi our of the nenbers at or near
the scene of the incident. It is not necessary under |law that in al
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cases of unlawful assenbly, with an unlawful common object, the sane

nmust be translated into action or be successful. Under the Explanation
to Section 141, an assenbly which was not unlawful when it was
assenbl ed, may subsequently become unlawful. It is not necessary that

the intention or the purpose, which is necessary to render an assenbly
an unl awful one comes into existence at the outset. The tine of form ng
an unlawful intent is not material. An assenbly which, at its
conmencenent or even for sone tinme thereafter, is lawful, my
subsequently becone unlawful. In other words it can devel op during the
course of incident at the spot co instanti.

Section 149, IPC consists of two parts. The first part of the

section nmeans that the offence to be commtted in prosecution of the
conmon obj ect nmust be one which is commtted with a view to acconplish
the common object. In order that the offence may fall within the first
part, the offence nust be connected i mediately with the common obj ect

of the unlawful assenbly of which the accused was nmenber. Even if the
of fence commtted is not in direct prosecution of the conmmon object of
the assenbly, it may yet fall under Section 141, if it can be held that
the of fence was such as the menbers knew was likely to be conmmtted and
this is what is required in the second part of the section. The purpose
for which the nmenbers of the assenbly set out or desired to achieve is
the object. |If the object desired by all the menbers is the sane, the
know edge that is the object which is being pursued is shared by all the
nmenbers and they are in general agreenment as to howit is to be achieved
and that is now the common object of the assenbly. An object is
entertained in the human mnd, and it being nerely a nmental attitude, no
di rect evidence can be available and, like intention, has generally to
be gathered fromthe act which the person conmts and the result
therefrom Though no hard and fast rule canbe |aid down under the

ci rcunst ances from whi ch the comon obj ect can be culled out, it may
reasonably be collected fromthe nature of the assenbly, arnms it carries
and behaviour at or before or after the scene of incident. The word
"knew wused in the second branch of the section inplies sonething nore
than a possibility and it cannot be nade to bear the sense of ’m ght
have been known’. Positive know edge is necessary. Wen an offence is
conmitted in prosecution of the conmmon object, it would generally be an
of fence which the nmenbers of the unlawful assenbly knew was likely to be
conmitted in prosecution of the common object. That, however, does not
make t he converse proposition true; there may be cases whi ch would come
within the second part but not within the first part. The distinction
between the two parts of Section 149 cannot be ignored or obliterated.
In every case it would be an issue to be determ ned, whether the offence
conmitted falls within the first part or it was an offence such as the
menbers of the assenbly knew to be likely to be committed in prosecution
of the conmmon object and falls within the second part. However, there
may be cases which would be within first offences conmtted in
prosecution of the common object would be generally, if not always, wth
the second, nanmely, offences which the parties knew to be likely
conmitted in the prosecution of the common object. [See Chikkarange
CGowda and others v. State of Mysore (AIR 1956 SC 731)]

Therefore, Section 149 has been rightly applied when the factua
position as highlighted by the eyew tnesses is considered. Even if the
absence of notive as alleged is accepted that is of no consequence and
pal es into insignificance when direct evidence establishes the crine.
The first information report was | odged al nost inmedi ately and what ever
el aborati on has been done is really very nminor in nature. Mere
seem ngly inconsistencies which are not contradictions or om ssions or
are of trivial nature do not affect substratum of the prosecution
version. That is the situation in the case at hand. The nunber of
injuries even if not co-related to the nunber of assailants is not
material. [See Leela Ram (dead) through Duli Chand v. State of Haryana
and Anr. (AR 1999 SC 3717)]
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Simlarly, even if there are irregularities or illegalities in the
conduct of investigation that is of no consequence. [See State of
Raj ast han v. Kishore (AIR 1996 SC 3035) and State of Karnataka v. K
Yar appa Reddy (AIR 2000 SC 185)]

For discarding the plea of alibi the trial Court and the Hi gh
Court have given cogent reasons. Merely because the plea was accepted in
respect of two accused, that cannot be a ground for acceptance of the
pl ea of alibi so far as accused Mahendra Rai is concerned. It is
interesting to note that the date of occurrence is 17.8.1983 and the
accused Mahendra Rai is supposed to have served from 10. 8.1983 onwar ds
till the date of occurrence. The trial Court noticed that there was no
material to show that on the date of occurrence he was present in the
school throughout and even no appointnment |etter show ng appoi nt nent was
produced. This is also evident fromthe certificate exhibited. The
certificate was to the effect that he was on duty as a guard for a
period from 10.8.1983 to 17.8.1983 on a regular basis. It is
i nconcei vabl e that a person was appointed for one week on a regul ar
basis. That is an additional ground to reject the plea of alibi. The
signatures of the appellant on the attendance register were also found
to be not acceptable.
Merely because two persons have been acquitted that benefit cannot
be extended to others-in view of the direct evidence establishing their
presence and participation in the crime. Though it was pl eaded that
there was no evidence regarding the breaking of |ock as deposed by
eyewitnesses, it is to be noted that investigating officer’s objective
findings clearly lead to acceptability of such plea. The broken | ock was
sei zed and exhibited as Exb-1. The marks of viol ence on the door were
clearly noticed and noted by theinvestigating officer

It is a settled position.in law that there cannot be a re-
apprai sal of evidence unless it is shown that the findings are perverse.

We are not inclined to re-exam ne the whole of the prosecution
case for finding out as to whether occurrence had taken place in the
manner alleged by the prosecution. We find no reason to disbhelieve any
of the eyewi tnesses. The trial Court as well as the H gh Court have
after critical exam nation of their statenents, rightly concluded that
they were the truthful witnesses and that all the appellants in these
appeal s were present at the tine of occurrence. Merely because the
wi t nesses happened to be the rel ations of the deceased is not a ground
to reject their testinony. Under the circunstances of the case, the
af oresaid witnesses appear to be natural w tnesses who were supposed to
be at the place of occurrence. Tine and again, it has been held by this
Court that no interference would be made with the concurrent findings of
fact based on pure appreciation of evidence, even if this Court was to
take a different view on the evidence. The Court will normally not enter
into reappraisal or the review of evidence unless the trial Court or the
Hi gh Court is shown to have commtted an error of |awor procedure and
the conclusions arrived at are perverse. This Court cannot enter into
the credibility of the evidence with a view to substitute its opinion
for that of the trial Court or the Hi gh Court. This Court may interfere
where on proved facts, wong inferences of |aw are shown to have been
drawn. It needs to be enphasized that this Court is not a regular court
of appeal to which every judgnent of the H gh Court in crinminal case my
be brought up for scrutinising its correctness. It is only in rare or
exceptional case where there is sone manifest illegality or grave or
serious irregularity resulting in mscarriage of justice that the Court
woul d interfere with such findings of fact. In this regard, reference
may be made to the judgnents of this Court reported in Duli Chand v.
Del hi Adm nistration (1975 (4) SCC 469), Rami k Lal Gokaldas and O's. v.
The State of Gujarat (1976 (1) SCC 6), Mst. Dal bir Kaur and O's. v.
State of Punjab (1976 (4) SCC 158), Ranmanbhai Naranbhai Patel and Os.
v. State of CGujarat (2000 (1) SCC 358) and Chandra Bi hari Gautam and
Os. v. State of Bihar (JT 2002 (4) SC 62). This does not appear to be a
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case where interference is called for. Looked at from any angl e,
appeal s are without nerit and deserve disnissal which we direct.

t he




