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PETI TI ONER
STATE OF UTTAR PRADESH

Vs.

RESPONDENT:
BATUK DEO PATIL TRI PATH & ANR

DATE OF JUDGVENT21/02/1978

BENCH

ACT:

Conpul sory retirement of a District Judge from service on
t he opinion recorded by the Administrative Committee
constituted under rule 1 of Chapter 11l of the Rules of the
Al | ahabad Hi gh Court, 1952 franed under Art. 225 of the
Constitution, whether valid--Authorising the Admnistrative
Conmittee consisting of its own judges does not anpbunt to
sel f--abnegation of the Hi gh Court’s powers.

Constitution of India, 1950, Articles 216, 225 and
235--The Hi gh Courts have the power to frame rules for
regul ati ng the manner in which the control vested in it may

exerci sed

Cvil Service Regulations, Art. 465, 465A- - Power s of
Government to conmpul sorily retire.

HEADNOTE:

The Al l ahabad H gh Court, in exercise of powers conferred
upon it by Art. 225 of the Constitution and all other powers
enabling it in that behalf has franed Rules, known as the
Rul es of Court, 1952. Under Rul'e 1 of Chapter IIl ' of the
Rules, an Administrative Comrittee conposed of the Chief
Justice, the Judge in the Adm nistrative Departnent ‘and five
ot her judges appointed by the Chief Justice was constituted
to act for the Court. Under Rule 7, all matters laid before
the Adninistrative Committee and the manner in which those
matters were disposed of are to be circulated in a statenent
to all the Judges of the Court for their information

In one of the nmeetings of the Admnistrative Commttee of
the H gh Court which was held on January 9, 1974, it was
resolved by the Committee that respondent No. 1 should be
retired compulsorily fromservice. The Registrar ~of the
Hi gh Court comunicated the decision of that  Conmittee to
the State Government on January 15, 1974 and thereafter on
January 17, 1974 circulated the mnutes of the Committees
neeting to the other judges of the Hi gh Court for "their
i nformation". The CGover nor of u. P. accepted t he
reconmendati on of the Administrative Conmittee and retired
respondent 1 conpulsorily by an order dated February 27,
1975.

Respondent 1 assailed the said orders by an application
under Art. 226, inter-alia, on the ground that " the order
is illegal inasnuch as it was passed on the reconmmendation
of the Administrative Conmittee, while Art. 233 of the
Constitution requires consultation by the Governor with the
entire H gh Court and not with a Conmttee consisting of a
few Judges of the, High Court”. This ground found favour
with the Division Bench which heard it. But considering
that such a view was likely to upset the settled practice of
the Court and that it was likely to be in conflict with that
Court’s decision in Cvil Msc. No. 1254 of 68 dt. 23-2-70.

be
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they directed that the papers of the case be placed before
the Ilearned Chief Justice for constituting a Full Bench to
consider the question "whether in view of Art. 233 of the
Constitution, consultation wth the entire Hgh Court is
necessary. before making an order of compul sory retirenent
against the District Judge ?"

The Division Bench and initially the Full Bench heard
argunents on the supposition that the power to retire a
District Judge conpulsorily is an incident of the power of
appoi ntnent contained in Art. 233(1) of the Constitution
whi ch provides that appointnments of persons to be and the
posting and pronotion of

132

District Judge in any State shall be nmade by the Governor of
the State in consultation with the Hgh Court exercising
jurisdiction in relationto such state. After the Ful
Bench reserved itsjudgnent this Court held in H gh Court of
Punj ab -~ and Haryana v. State of Haryana and Ors., [1975] 3
S.C.R 1365 that conpul sory retirenent of a District Judge is
not an.i'ncident of the power of appointnents conferred by
Art. 233 of ~the Constitution but is an incident of the
control rested in the H-gh Court by Art. 235. Consequently,
the Full Bench reframed the question referred to it as
"whether a District Judge can be conmpulsorily retired from
service on the opinion recorded by 'the Admnistrative

Conmittee constituted under Rule 1 of Chapter IIl of the
Rules of the Court ? The Full Bench also framed an
addi ti onal guestion viz. "Whether circulation of a

statemrent to all ‘the Judges of the Court 5 showi ng what
matters were laid before the Admnistrative  Conmmttee and
the manner in which these matters were disposed of anpunts
to consultation with the Full Court ?

Asthana C.J., who presided over the Full Bench answered both
the questions in the negative. K N Singh and C S P

Singh JJ. agreed by a separate judgenment with the |earned
Chief Justice. M N Shukla andH N Seth JJ. took a
contrary view and held that a District Judge can be
conpul sorily retired fromservice on the opinion recorded by
the Administrative Committee. They did not consider it
necessary to express any opinion on the second question

The Wit Petition was allowed according to the mjority
view, by the Division Bench. A consequential declaration
was granted by the Bench that respondent No. 1 should be
treated as continuing in service and was entitled to all the
privileges pay and allowances which were - permissible and
payabl e to hi munder the |aw.

Allowing the appeal by special |leave and affirmng the
mnority judgnent of the Full Bench, the Court

HELD : 1. (a) The minority view of the Full Bench that /Rule
1 of Chapter IIl of the 1952 Rules franed by the Allahabad
Hgh Court is wthinthe frane work of Art. 235. The
recomendati on nade by the Administrative Conmittee that the
respondent shoul d be conpul sory retired does not suffer from
any |legal or constitutional infirmty. [145 E

(b) The anplitude of the power conferred by Article 235,

the inperative need that the H gh Courts nmust be enabled to
transact their adm nistrative business nore conveniently and
an awareness of the realities of the situation, particularly
of the practical difficulties involved in a consideration by
the whole Court, even by circulation, of every day-to-day
matter pertaining to control. over the District and
subordinate Courts, lead to the conclusion that by rules
franmed under Art. 235 of the Constitution, the H gh Courts
ought to be conceded the power to aut hori se an
Adm ni strative Judge or an Administrative Commttee of
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Judges to act on behalf of the Court. [145 D E]

(c) It is wong to characterize as "del egati on" the process
whereby the entire Hi gh Court authorises a judge or sone of
the Judges of the Court to act on behalf of the whole Court.
Such an authorisation effectuates the purpose of art. 235
and indeed without it the control vested in the Hgh Courts
over the subordinate Courts will tend gradually to becone
lax and ineffective. Administrative functions are only a
part, though an inportant part, of the High Court’s

constitutional functions. Judi cial functions ought to
occupy and do in fact consunme the best part of a Judges
time. For balancing these two-fold functions it is

inevitable that the admi nistrative duties should be left to
be di scharged by sonme on behalf of all the Judges. Judicia

functions brooke no such sharing of responsibilities by any
instrumentality. [144 D F]

(d) The Admi ni strative Judge or t he Admi ni strative
Commtteeis a nere instrunentality through which the entire
Court 'acts for the nore convenient transaction of its
busi ness, the assuned basis of the arrangenment being that
such instrunmentalities will only act in furtherance of the
broad policies evolved fromtine to tine by the H gh Court
as a whole. Each Judge of the H gh Court is

133

an integral linb of the Court. He is its alterego. It s
therefore inappropriate to say that a Judge or a Conmittee
of Judges of the Hi gh Court authorised by the Court to art
on its behalf is a delegate of the Court. [144 G H|

2. (a) The majority view of the H gh Court Full Bench that
by | eaving the decision of the question of the respondent’s
conpul sory retirement to the Admnistrative Conmttee, the
Court hid abdicated its Constitutional function is not
correct. [142 G H]

(b) According to the view of the majority the act ' of the
Court in allowing the Administrative Committee to decide
t hat guestion wunder Rule 1 of  Chapter 111 of the
Adm ni strative Conmttee to decide that question under Rule
1 of Chapter H of the 1952 Rules is an act of "self-
abnegation" and therefore, void. This approach  betrays a
m sunder st andi ng of Article 235. [142-H]

(c) The ideal which inspired the provision (Art. 235) that
the control over District Courts and Courts Subordinate
thereto shall vest in the High Court is that those wi nes of

the judiciary should be independent of the executive. It is
in order to effectuate that high purpose that Article 235
requires that all matters relating to the subordinate

judiciary including conpulsory retirement and disciplinary
proceedi ngs, but excluding the inposition of | punishnents
failing within the scope of Article 311 and the  first
appoi ntnents and pronotions, should be dealt wth and
deci ded upon by the H gh Court. [142 H, 143 A-B]
Hi gh Court of Punjab & Haryana v. State of
Haryana and O's. [1975] 3 SCR 365, Shanshter
Singh. v. State of Punjab, [1975] 1 SCR 814,
State of Haryana v. Indra Prakash, A Il.R
[1976] S.C 1841, Msra (B.) v. Oissa Hgh
Court, A Il.R [1976] S.C. 1899; Wst Benga
V. Nripendra Nath Baghchi A 1.R [1966]
S.C. 447 referred to.
(d) There is no parallel between what the H gh Court did in
Shansher Singh and what has been done in the instant case.
In Shansher Singh v. State of Punjab the action of the Hgh
Court in asking State Governnment to depute the Director of
Vigilance to, hold in inquiry against a judicial officer was
deprecated by this Court as an act of "self-abnegation".
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The High Court bad abdicated therein its control over the
subordinate judiciary, which includes the power to hold a
di sciplinary inquiry against a defaulting j udge, by
surrendering that power to the executive. That truly was an
act of self-abnegation. Here, the decision to compulsorily
retire the respondent was taken by the Judges of the High
Court itself though not by all. If sone but not all judges
of the Hi gh Court Participate in a decision relating to a
matter which falls wthin the Hgh Courts’ controlling
jurisdiction over subordinate courts, the High Court does
not efface itself by surrendering its power to an extraneous
aut hority. The procedure adopted by the High Court under
its Rules is not subversive of the independence of the
subordinate judiciary which is what Article 235 recognises
and seeks to achieve. [143 CF]

Shanmsher Singh v. State of Punjab, [1975] 1 SCR 814,
explained &  distinguished.

3. Art. 225, it is-true, preserves, inter alia the pre-
constitution powers of existing Hi gh Courts to franme rules
and the  Hgh Court of Allahabad did not, prior to the
enact ment - of the Constitution, possess the power to frane
rules authorising a judge or a Conmittee of judges of the
Hi gh Court to act on-behalf of the Court. But Article 225
is not the sole repository of the Hgh Court’s power to
frane rules. [140 E-F]

4, The High Court 'has the power under Art. 235 itself to
franme rules for regulating the manner in which the contro

vested in it may be exercised. The relevant part of Art.
235 of the Constitution provides-that the control over Dis-
trict Courts and Courts subordinate thereto shall be vested
in the High Court. Since Article 216 provides  that every
Hi gh Court shall consist of a Chief Justice and such other
judges as the President may fromtinme to tinme deem it
necessary to appoint, Article 235 has to be construed to
mean that the control over District Courts and Courts
subordinate thereto is vested in the entire body of

134

j udges who together constitute the Hi gh Court and not in the
Chief Justice as representing the High Court or ~a snualler
body of judges acting as an Administrative Committee. [140
GH

5. (a) But, though the control over subordinate Courts is
vested institutionally in the H gh Courts by Article 235, it
does not follow that the H gh Courts have no power to
prescribe the manner in which that control-nmay in practice
be exercised. In fact, the very circunstance that the power
of control, which conprehends matters of a wde-ranging
variety, vests in the entire body of Judges mekes it
i nperative that rules nust be franmed to nake the exercise of
control feasible, convenient and effective. The seeds of
jurisdiction to frane rules regulating the nmanner “in which
the control over subordinate Courts is to be exercised are
thus to be found in the very nature of the power and in the
fact that the power vests in the entire body of Judges.
[ 140 H, 141 A-B]

(b) The power to do a thing necessarily carries wth it

the power to regulate the manner in which the thing may
be done. It is an incident of the power itself and indeed,
without it, the exercise of the power may in practice be
fraught with difficulties which wll frustrate, rather
than further, the object of the power. It s undoubt edl y

true that the rules franed for prescribing the nanner in
which a power may be exercised have to be truly regulatory
in character. The reason is that under the guise of fram ng
rules, the essence of the power cannot be permitted to be
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diluted. The abstract power of the Hi gh Court to frane
the i npugned rul es cannot be doubted and rmust be conceded.

[ 141 B-

6. The power to conpulsorily retire the respondent could

be exercised by the Court either under Note 1 of 465A or
Note 1 of article 465 of the Civil Service Regulations. [146
a

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 1070 of
1977.

(Appeal by special |eave fromthe Judgnent and Order dt. 18-
4-77 of the Al ahabad H gh Court in Gvil Msc. Wit No.

3561 of 1975)

S. N. Kacker, Sol. CGeneral & O P. Rana, for the
Appel | ant .

S. N. Msra, E. C. Agrawala, M M L. Srivastava & U. S

Prasad for the respondent.

The Judgrment of the Court was delivered by

CHANDRACHUD, J.-Respondent 1, Batuk Deo Pati Tripathi,

joined the Judicial Service of the State of Uttar Pradesh as
a Mnsif in 1943 and after intervening pronotions, he was
appointed as a District Judge on April 13, 1969. Under
Note (1) to Article 465-A of the Gvil Service Regulations,

as adopted for application in Utar Pradesh, the State
CGovernment nay at ‘any tine, wthout assigning any reason

require any officer to retire onthree nonths’' notice or pay
in lieu of whole or part thereof after he has attained the
age of 50 years. Such decision is required to be taken by
the Government in its Adnministrative Departnment and only if
it appears to it to be in public interest to do so. Sone
time in 1969 the State Government requested the High ' Court
of Al l ahabad, respondent 2 to this appeal, to screen cases
of judicial officers in order to determ ne which of ' them
shoul d be retired conpulsorily under the af oresai d
provi si on. In one of the neetings of the Admnistrative
Conmittee of the High Court which was held on January 9,

1974, it was resolved by the Commttee that respondent 1
shoul d be retired compul sorily fromservice. The Registrar
of the Hgh Court comunicated the decision of the
Adm nistrative Conmttee to the State Governnent, appell ant
herein, and thereafter, he

135

circulated to all the Judges of the Hi gh Court, for their
intimtion, the decision taken by the Admini strative
Conmittee. The CGover nor of u. P. accept ed the

recomrendation of the Adm nistrative Conmttee and retired
respondent 1 conpulsorily by an order dated February 27,
1975.
Respondent 1 filed a wit petition under Article 226 of the
Constitution against the State of Utar Pradesh and the
Al l ahabad High Court <challenging the validity of the
af oresaid order on the foll owi ng grounds
(1) The order is illegal since no salary was
paid to respondent 1 at the tine when the
order was passed;
(2) The order is really in the nature of
puni shment since it casts a stigma and is
therefore contrary to Article 311 of the
Constitution;
(3) Article 465-A of the Cvil Service
Regul ations in so far it purports to enpower
the Governnent to consult the adm nistrative
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head of the Departnent before passing an order
t hereunder, contravenes Article 233 of the
Constitution;

(4) The order was passed on i rrel evant
consi derations since the H gh Court had taken
into account the character roll entries of

respondent 1 prior to the date when he was
allowed to cross the efficiency bar
(5) The order is arbitrary, capricious and
perverse; and the satisfaction that it was in
public interest to retire r espondent 1
conpul sorily was based on no materi al
(6) The ‘order was passed by the Governor
wi thout any application of mind since it was
passed i n-pursuance of a general policy agreed
upon between the Governor and the Chi ef
Justice of t he Hi gh Court, t hat
recommendat i ons of the High Court for
retirement of judicial officers should be
accepted without scrutiny; and
(7) The order is illegal inasnuch as it was
passed on t he recomendati on of t he
Admi ni strative Committee, while Article 233 of
the Constitution requires consultation by the
Governor~ with the entire Hi gh Court and not
with a committee consisting of a few Judges of
the Court.
A Division Bench of the Hi gh Court consisting of Gulati and
C. S. P. Singh, JJ. rejected the first six contentions by
their judgrment dated Decenmber 5, 1975. On the 7th
contention they were inclined to the viewthat Article 233
of the Constitution postulates consultation with the entire
H gh Court and therefore the H gh Court in the exercise of
its rule-nmaking power cannot delegate its function to a

smal l er body. But considering that such a view was |Iikely
to upset the settled practice
136

of the Court and that it was likely to be in conflict’ with
the decision in Cvil Msc. Wit No. 1254 of 1968 dated
February 23, 1970, they directed that the papers of the case
be pl aced before the I earned 'Mel’ Justice for constituting
a Full Bench to consider the question "whether in view of
Article 233 of the Constitution, consultation wth the
entire Hgh Court is necessary before making an ~order ~ of
conpul sory retirenent against the District Judge”.

The Wit Petition was then placed for hearing before a Fun
Bench of the Hi gh Court consisting of five | earned Judges.
The Division Bench and initially the Full  Bench heard
argunents on the supposition that the power to retire a
District Judge conpulsorily is an incident of the power of
appoi ntnent contained in Article 233(1) of the Constitution
whi ch provides that appointrments of persons to be and the
posting and pronotion of District Judges in any State 'shal
be made by the Governor of the State in consultation wth
the Hi gh Court exercising jurisdiction in relation to such
State. After the Full Bench reserved its judgnent, this
Court held in High Court of Punjab and Haryana v. State of
Haryana & Ors.(1) that the initial appointrment and initia
promotion of District Judges rested with the Governor, but
once they were appointed or pronoted to be District Judges
the entire control, over themwas vested in the H gh Court.
The power of the Governor in the nmatter of appointnent
i ncluded the power of disnissal, renpval and reduction in
rank but since conpulsory retirement is neither disnissal
renoval nor reduction in rank the power in that behalf
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vest,-, in the High Court and not in the Governor. In view
of the judgment of this Court referred to above and certain
ot her judgnents, it is clear that conpul sory retirenent of a
District Judge is not an incident of the powers of
appoi nt nent conferred by Article 233 of the Constitution but
is an incident of the control vested in the H gh Court by
Article 235. Consequently, the Full Bench refraned the
guestion referred to it as fol |l ows
"Whet her a District Judge can be conpulsorily
retired fromservice on the opinion recorded
by the Adm nistrative Conmittee constituted
under rule 1 of Chapter ITT of the Rules of
the Court".
The Full Bench also framed an additiona
qguesti on,
"Whet her circulation of a statenent to all the
Judges of the court show ng what matters were
laid before the Administrative Conmittee and

the manner in which those matter.-, were
di sposed of ampunts to consultati on with the
Full Court™".

Asthana, C. J., who presided over the Full Bench, answered

both the questions inthe negative, K N Singh and C S. P
Singh, JJ., agreed by a separate judgnent with the |earned
Chief Justice. M N Shukla and H N. 'Seth, JJ. took a
contrary view and held that a District Judge can be
conpul sorily retired fromservice on the opinion recorded by
the Administrative Committee. They did not  consider it
necessary to express any opi nion-on the second question

(1) AIl.R 1975 S.C 613 ; [1975] 3 S.C. R 365.

137

The Wit Petition then went back to a Division Bench for
di sposal which, in accordance with the majority view, set
aside the order by which respondent 1 was conpulsorily
retired and allowed the petition. A consequentia
declaration was granted by the Bench that respondent 1
shoul d be treated as continuing.in service and was /entitled
to all the privileges, pay and allowances which were
perm ssible and payable to him under the law. Bei ng
aggrieved by the judgnent, the State of Uttar Pradesh has
filed this appeal by special |eave. Since the H gh Court of
Al | ahabad which was inpl eaded as respondent 2 to the Wit
Petition had no effective contentions to make in the matter,
we will for the sake of convenience refer to respondent 1 as
"t he respondent".

The nmain question for consideration is whether a District
Judge can be compul sorily retired fromservice on'the basis
of the opinion recorded by the Admnistrative Commttee
constituted under rule 1 of Chapter 11l of the Rules of the
Court. It is necessary for a determ nation of this question
to refer to the relevant Rules of the Allahabad H gh Court.
The High Court, to the exercise of the powers conferred upon
it by Article 225 of the Constitution and all other ' powers
enabling it in that behalf, has franed Rul es known as the

Rul es-of Court, 1952. The relevant rules contained in
Chapter IIl of the Rules are these
CHAPTER [ 11
EXECUTI VE AND ADM NI STRATI VE BUSI NESS OF THE
COURT
1. Subject to these Rules, a Cormmttee of

Judges conposed of the Chief Justice, the
Judge in the Adninistrative Departnment and
five other Judges to be appointed by the Chief
Justice, referred to in these Rules as the
Administrative Commttee, shall act for the
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Court. The Chief Justice shall have the
charge of, and may act for the court in

t he Admi ni strative Depart nment and t he
executive and admini strative busi ness
pertaining to the Court, except that the Judge
in the Adm nistrative Department shall have
charge of, and may act for the Court in the
Admi ni strative Departnment and the executive
and administrative business pertaining to the
Courts subordinate to the Court. As far as
possible, the Judge in the Admnistrative
Department = shall discharge his duties and
functions in consultation with the Inspection
Judges concerned, who shall be appointed by
the Chief Justice fromtine to tine.

The nmenbership of the Conmittee shall be for
two ~years~ except in the case of the Chief
Justiceand the Judge in the Admnistrative

Departnent.

2. Fromtime to time and as occasion arises
the Chief Justice shall nom nate one of the
Judges to act as the Judge in t he
Admi ni strative Department, whose terns of
office shal | be three years unl ess

renom nated
10-211 'SCI/ 78

138
3. Al | executi ve and adm ni strative
busi ness and all busi ness in t he

Admi ni strative Department requiring orders,
shall be submtted by the Registrar to the
Chi ef Justice or t he Judge in t he
Admi ni strative Departnent, as the case may be,
together with his comments thereon, if any and

may,: subject to these Rules, be disposed of
by that Judge’

4, The Judge in the Adm ni'strative
Depart nent shall, before passing final orders,

cause to be circulated for the information of
the Judges of the Administrative Comittee
then present in Allahabad, his reconmmendati ons
as to the appoi ntnent, pronption or suspension
of judical officers.

Shoul d any Judge di ssent from such
reconmendati ons, he shall signify his dissent
and his reasons therefor in witing.

5. (1) In regard to the following natters
the Judge in the Admnistrative Departnent
shall consult the Administrative Conmittee

either by circulating the papers connected
with the matter together with his own- opinion
or recomendation thereon to the nenbers of
the Conmittee then present in Allahabad or by
laying it before a netting of the Admnis-
trative Comittee, nanely-

(a) t he i ssue of General Letters to
subordi nate courts;

(b) the issue of directions regarding the
preparation of returns and statenents;

(c) all matters of inportance upon which the
Government desires the opinion of the Court;
(d) appoi ntnent of the U P. Higher Judicia
Servi ce; and

(e) any other matter which the Chief Justice
or the Judge
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in the Admnistrative Departnment may consider
fit to be laid before it for consideration

(2) Copies of all Ceneral Letters issued to
subordinate courts shall be circulated to al
Judges for information as soon as may be after
i ssue.

7. As soon as the Admnistrative Conmttee
has di sposed of any business, a statenent
showing what matters were laid before the
Conmittee and the manner in which they were
di sposed of shal | be circul at ed f or
information to all Judges except such Judges
as may be on | eave.

8. On the following nmatters all Judges
shal | be consulted

namnel y-

(a) proposals as to legislation or changes
i n"the law,

(b) proposals as to changes in or the issue
of new Rul es of Court;

139
(c) proposal s-as to changes in or the issue
of newrules for the guidance of subordinate

courts;
(d) wi thhol ding of pronotion, supersession
or reduction of judicial of ficers, not

occasi oned by the selection oft officers for

appoint nent to the U P. Higher Judi ci a

Servi ce;

(e) i mportant —questions of policy or those

af fecting the powers and status of the Court;

(f) matters connected with the Suprene Court;

(9) annual adnministration report ‘due for

subm ssion to Governnment before it is | adopted

by the Adm ni strative Commttee;

(h) del et ed.

(i) any other matter which the Chief Justice

of the Administrative Conmmttee nay  consider

fit to be laid before themfor consideration
12. So far as convenient, papers for circulation shall be
sent by the Registrar to the Judges at Allahabad and  at
Lucknow in their order of seniority, conmrencing wth the
junior Judge. The Registrar shall so far as practicable,
obtain from each Judge such papers within three days from
the date when the sane are sent to him The Registrar shal
endorse on the papers the date when they are sent to, and
the date when they are received back fromeach Judge. It
shall not be necessary to send papers to any Judge who. i s-
not for the tinme being in Al ahabad or Lucknow.
13. When a Judge does not wite his opinion wthin /'three
days fromthe date when he receives any urgent paper sent to
him for opinion, he shall be deenmed to have declined to
express any opinion on the matter.
14. After any papers have been circul ated for opinion, they
shall be submitted again, according to the subject-matter
t her eof to the Chief Justice or the Judge in t he
Admi nistrative Departnent and he nmay either direct that the
opinion of the majority of the Judges including his own be
given effect to or lay the matter for consideration before a
Judges’ nmeeting or a nmeeting of the Admi ni strative
Conmittee, as the case may be.
15. The Chief Justice may call a judges’ neeting or a
neeting of the Administrative Conmittee whenever there is
busi ness to be di sposed of:

Provided (i) That a Judges’ Meeting shall be
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called once every three nonths excluding the
sunmer vacati on;

(ii) further that if a request is nade to the
Chief Justice by not less than 5 Judges to
call a nmeeting such neeting shall be called
within a week of the request.

140

17., The quorum necessary for the transaction of business
shal | be three in the case of a neeting of t he
Admini strative Committee and seven in the case of a Judges’
nmeeti ng.

18. In case of a difference of opinion at a Judges’ nmeeting
or a neeting of the Admnistrative Conmttee the decision
shall be in accordance with the opinion of the majority of

the Judges present, and in case the, Judges present be
equal ly divided, the Chief Justice or in his absence the
Seni or Judge present shall have a casting, vote."

A question was nmooted as regards the power of the High
Court, to/frame rules under Article 225 of the Constitution
aut horisi'ng” a. Judge or a Commttee of Judges of the High
Court to _act-on behalf of the whole court. Article 225
provides in. so far as material that the jurisdiction of any
exi sting Hi gh Court and the respective powers of the Judges
thereof in relationto the adm nistration of justice in the

Court, including any power to nmake rul es of Court, shall be
the same as immediately before the comencenent of the
Constitution. It is urged that Article 225 nerely saves the

pre-Constitution powers of Hi gh Courts in certain matters
and since under the Letters Patent of the H gh Court of
Judi cature at Allahabad, the CGovernnment of India Acts of
1919 and 1935 and the U. P. H gh Court Amalgamation Order
1948, the Hi gh Court of Allahabad did not possess the power
to franme rules authorising either a Judge or an
Admini strative Committee of Judges to act on behal f of the
whol e court, the Rules of Court framed by the H gh Court in
1952 are beyond its conpetence in so far as they authorise
the Adm nistrative Judge or the Adm nistrative Committee to
act on behalf of the court.

Article 225, it is true, preserves: inter alia the pre-
Constitution. powers of existing H gh Courts to frane rules
and it my be assuned for purposes of argumnent, an

assunption which is largely borne out by provisions of the
laws nentioned in the preceding paragraph, that the High
Court of Allahabad did not, prior to the enactnment~ of the
Constitution, possess the power to frane rules authorising a
Judge or a Committee of Judges of’ the Hi gh Court to act on
behalf of the <court. But Article 225 is not the sole
repository of the H gh Courts’ power to franme  rul es. The
rel evant part of Article 235 of the Constitution provides
that the control over District Courts and courts subordi nate
thereto shall be vested in the H gh Court. Since Article
216 provides that every High Court shall consist of a | Chief
Justice and such other Judges as the President nay  from
rime, to time deemit necessary to appoint, Article 235 has
to be construed’ to nmean that the control over District
Courts and courts subordinate theretois vested in the
entire body of Judges who together Constitute the Hi gh Court
and not in the Chief Justice as representing the Hi gh Court
or an Administrative Judge or a smaller body of Judges
acting as an Admnistrative Conmittee. But though the
control over subordinate courts is vested institutionally in
the Hi gh Courts by Article, 235, it does not follow that the
Hi gh Courts have no power to prescribe the nmanner in which
that control may in practice be exercised,

141
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In fact, the very circunstance that the power of control
whi ch conprehends natters of a wi de-ranging variety, vests
in the entire body of Judges nakes it inperative that rules
must be framed to nake the exercise of control feasible,
conveni ent and effective. The seeds of the jurisdiction to
frame rules regulating the manner in which the control over
subordinate courts is to be exercised are thus to be found
in the very nature of the power and in the fact that the
power vests in the entire body of Judges. The H gh Court
has, therefore, the power under Article 235 itself to frame
rules for regulating the manner in which the control vested
init may be exercised.

The power to do a thing necessarily carries wth it the
power to regulate the manner in which the thing may be done.
It is in incident of the power itself and indeed, w thout
it, the wexercise of the power may in practice be fraught
with difficulties which will frustrate, rather than further
the object of the power. It is undoubtedly true that the
rul es framed for prescribing the manner in which a power nmay
be exerci'sed have to be truly regulatory in character. The
reason i s-that-under the guise of fram ng rules, the essence
of the power cannot be permitted to be diluted. But that is
a separate matter which we will consider later. The linmted
obj ect of the present discussion is to show that H gh Courts
possess the power under Article 235 to prescribe the nmanner
in which the control jover subordinate courts vested in them
by that article may be exercised. That explains why the
Al'l ahabad Hi gh Court franed Rul es of 1952 not only in the
exerci se of power possessed by it under Article 225, but In
the exercise of all other powers-enabling it in that behalf.
One of such powers is to be found in Article 236 itself and
therefore the abstract power of the High Court to frame the
i mpugned rul es cannot be doubted and must be conceded.

We call such a power 'abstract’ in order to prepare the
ground for consideration of the main point involved in the
appeal . The Hi gh Court may possess-the power to frame rules

under Article 235 and yet the rules franed by it nmay be bad
because they are derogatory to the terns of that Article.
In other words, if by Article 235 the control over
subordinate courts is vested in the High Court as a whole,
is it permssible to the High Court to, provide by fram ng a
rule that a matter falling within the area of control may be
decided, not by the whole court, but by a Judge or a
Conmittee of Judges acting on behalf of the court? ~That is
the first question which the Full Bench of-the ~Hi gh Court
fornmulated for its consideration

Conpul sory retirement of Judges of the District ~Court and
subordinate courts is a matter which falls squarely wthin
the power of control vested in the High Courts by Article
235 of the Constitution. That is clear fromthe decisions
of this Court in H gh Court of Punjab and Haryana'v. @ State
of Haryana and ors.(1), Shamyher Singh v. State of
Punj ab(2), State of Haryana v. indre Prakash(3)

(1) AIl.R 1975 S.C. 613--[1975] 3 S.C.R 365.

(2) [1975] 1 S.C.R 814.

(3) AI.R 1976 S.C. 1841.
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and B. Msra v. Oissa High Court(1l). The respondent was
conpul sorily retired fromservice as a District Judge, on
the recomrendation of the Adm nistrative Committee of the
H gh Court; and it is clear fromthe facts and sequence of
events that the other Judges of the H gh Court had no
effective opportunity to consider the pro. priety or
correctness of the decision of the Administrative Comittee
recommending to the State Government that the respondent be
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retired conpulsorily. The resolution of the Administrative
Conmittee is dated January 9, 1974. The Registrar of the
H gh Court communicated the decision of that Comrittee to
the State Governnent on January 15, 1974. The Registrar
circulated the mnutes of the Admnistrative Conmittee's
nmeeting of January 9 to the other Judges of the H gh Court
on January 17, 1974. W were shown the minutes and the
Regi straes letter of January 17, fromwhich it is clear that
the Judges to whomthe nminutes word circulated made their
initials or signatures. thereon in token only of the fact
t hat t hey wer e informed of the deci si on of t he
Admi ni strative Commttee. They have neither expressed their
concurrence nor their dissent which, indeed, goes to show
that Rule 7 nerely contenplates, what it says, that as soon
as the Administrative Committee has disposed of any
busi ness, a statement showing what matters were laid before
the Committee and the manner in which they were di sposed of
shall be circul ated "for information” to all the Judges.

But the | anguage of "Rule 7 and the shape of events |eave un-
answered ' the first question whether a power vested in the
Court as such can, with the considered consent of the Court
itself, be exercised on-its behalf by a Judge or a Cormittee
of Judges of that very Court. The reason for referring to
Rule 7 and the formal treatnent which the other Judges gave
to the Registrar's circular informng themof the decision
taken by the Admnistrative Committee i's to enphasize that
the first question franed by the Full~ Bench has to be
answered on the basis that the other Judges of the High
Court were not consulted upon and had no occasion or
opportunity to consider the justness, propriety or necessity
of the decision taken by the Adm nistrative Conmttee that
the respondent be retired compul sorily.

Having given our close and anxious consideration ‘to that
guestion’, we regret that we are unable to share the view of
the mjority of the H gh Court Full Bench that by [|eaving
the decision of the question of the respondents conpul sory
retirement to the Adm nistrative Conmttee, the Court had
abdicated its constitutional function. According to the
view of the majority, the act of the Court in allowing the
Admini strative Committee to deci de that question under Rule
1 of Chapter 111 of the 1952 Rules is an act —of "self-
abnegations" and therefore void. This —approach betrays,
with respect, a misunderstanding of the object of Article
235. The ideal which inspired the provision that the
control over District Courts and courts subordinate thereto
shall vest in the High Court is that those wngs  of the
judiciary

(1) AIl.R 1976 S.C 1899.
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shoul d be i ndependent of the executive. Tracing the history
of that concept, Hi dayatullah, J. in Wst Bengal V.
Nripendra Nath Baghchi (1) has highlighted the neaning and
purpose of Article 235. It is in order to effectuate, ' that
hi gh purpose that Article 235, as construed by this Court in
various decisions, requires that all natters relating to the
subordinate judiciary including conpulsory retirenent and
di sciplinary proceedings but excluding the inposition of
puni shments falling within the scope of Article 311 and the
first appointnments and pronotions should be dealt-with and
decided upon by the High Courts in the exercise of the

control vested in them A proper understanding and
appreciation of this position will be conducive to a correct
assessment of the situation under exam nati on in t he

instant case. For, knowi ng that the object of Article 235
is to ensure the independence of an inportant wing of the
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judiciary, the inquiry which assunmes relevance is whether
the procedure sanctified by the Rules of the Hi gh Court is
in any manner calculated to interfere with or underm ne that
i ndependence. Does t hat procedure i nvol ve "sel f -
abnegation", by conceding the right of control to any
outside authority ? It is pertinent, while we, are on this
guestion, to know the context in which the expression "self-
abnegation" was wused by this Court. |In Shamher Singh v.
State of Punjab (supra) the action of the H gh Court in
asking the State Governnment to depute the Director of
Vigilance to hold an inquiry against a judicial officer was
deprecated by this Court as an act of self-abnegation. The
Hi gh Court abdicated its control over the subordinate
judiciary, which includes the power to hold a disciplinary
inquiry against a defaulting Judge, by surrendering that
power to the executive That, truly, was an act of self-
abnegation, There i's no parallel between what the H gh Court
did i n Shansher Si ngh-and what has beer done in the instant

case. Here,” the  decision to  conpul sory retire the
respondent was taken by the Judges of the Hi gh Court itself,
though not by all. If some but not-all Judges of the High

Court participate in a decision relating to a matter which
falls wthin the H gh Courts controlling jurisdiction over
subordi nate courts, ‘the High Court does not efface itself by
surrendering its /power to an extraneous authority’ The
procedure adopted by the Hi gh Court under its Rules is not
sub versive of | the independence of the subor di nat e
judiciary,which is wha Article 235 recogni sed and seeks to
achieve. The true question then for decision is not the one
by which the mgjority of the Full Bench fell oppressed but
sinply, whether the procedure prescribed by the Hgh Court
Rules is in any other manner inconsistent with the terns of
Article 235 of the Constitution.

Yet another misconception may now be cleared. It is urged o
behal f of the respondent by his|earned counsel Shri 'Msra
that wunder Article 216, 'Hi gh Court” means the entire body
of Judges appointed to the Court and therefore, the contro

over the subordinate judiciary, which is vested by Article
235 in the High Court nust be exercised by the whole body of
Judges. The thrust of the argunent is that the High Court
cannot delegate its functions or power to a Judge or a
smal | er body of Judges of the court. This argunment requires
consi deration the question whether any del egation as such is
i nvol ved in the processes

(1) A 1.R 1966 S.C 447.

144
whereby a Judge or a Committee of Judges of the court, |Iike
the Administrative Committee in the instant case, is

aut hori sed by the whole court to act on behalf of the court.
For answering this question it is necessary in the /first
place to bear in nmind that the power of control “over the
subordinate courts which is vested in the H gh Court
conpri ses such nunmer ous matters, often i nvol vi ng
consi deration of details of the mnutest nature, that if the
whol e High Court is required to consider every one of those
matters, the exercise of control instead of becom ng
effective wll tend to cause delay and confusion in the
administration of justice in the State. A construction
which wll frustrate the very object of the salient provi-
sions contained in art. 235 ought, as far as possible, to be
avoi ded. The control vested in the Hgh Courts by that
article conprehends, according to our decisions, a |large
variety of matters like transfers, subsequent postings,
| eave, pronotions other than initial pronotions, inmposition
O mnor penalties which do not fall wthin art. 311
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deci si ons regardi ng conpul sory retirenments, reconmendations
for inposition of major penalties which fall within art. 31

1, entries in character rolls and so forth. |If every Judge
is to be associated personally and directly with the
decision on every one of these matters, several imnportant
matters pertaining to the Hgh Court’s adm ni strative
affairs will pile into arrears like court arrears. |In fact,
it is no exaggeration to say that the control will be better

and nore effective exercised if a smaller comittee of
Judges has the authority of the court to consider the mani-
fold matters falling within the purview of art. 235.
Bearing in mnd therefore the nature of the power which that
article confers on the Hgh Courts, we are of the opinion
that it is wong to characterise as 'delegation’ the process
whereby the entire Hi gh Court authorises a judge or sone of
the Judges of the Court to act on behalf of the whole
court. Such an aut horisation effectuates the purpose of art.
235 and findeed without it the control vested in the High
Court 'over the subordinate courts will tend gradually to
becone l'axand ineffective. =~ AdMnistrative functions are
only a part, though an inportant part, of the H gh Courts’
constitutional fUnctions. Judicial functions ought to oc-
cupy and do in fact consune the best part of a Judge' s tinme.
For bal ancing these two-fold functions it is inevitable that
the admnistrative duties should be left to be discharged,
by sonme on behalf of all the judges. Judi cial functions
br ooke no such sharing of responsibilities by any
instrumentality.
The High Court has not by Jits Rules authorised any
extraneous authority as in Shansher Singh (supra) to do what
the Constitution enabl es —and enpowers to do. The
Admi ni strative Judge or the Adm nistrative Committee is a
nere instrunmentality through which the entire Courts acts
for the nore convenient transaction of its business, the
assuned basi s of the arrangenent bei ng t hat such
instrumentalities will only act in furtherance of the broad
policies evolved fromtinme to tinme by the High Court as a
whol e. Each Judge of the High Court is in integral linb of
the Court. He is its alter ego. It is therefore in-
appropriate to say that a Judge or a Committee of Judges of
the High Court authorised by the Court to act on its behalf
is a del egate of the Court.
145
Since a Judge of the Hgh Court or an Admnistrative
Conmittee consisting of Hgh Court Judges is, for the
purposes of matters falling within art. 235, not a del egate
of the H gh Court, the principle enunciated by S.A de Snmth
in his famus work on Judicial Review of Administrative
Action (3rd edn, 1973, P. 263) that a discretionary  power
must, in general, be exercised only by the authority to
which it has been commtted has no application. The  various
cases discussed by the | earned author have arisen, as stated
by himat p. 265, in diverse, contexts and many of themturn
upon unique points of statutory interpretation. The  true
position as stated by the author is :
"The maxi m del egat us non- pot est del egere does
not enunciate a rule knows no exception; it is
a rule of construction to the effect that "a
di scretion conferred by statute is facie
intended to be exercised by the authority on
the statute has conferred it and by no other
authority, but this intention nay be negatived
by any contrary indications found in the
| anguage, scope or object of the statute.”
We have pointed out above that the anplitude of the power
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conferred by aft. 235, the inperative need that the High
Courts must be enabled to transact their admnistrative
busi ness nore conveniently and on awareness of the realities
of the situation, particularly of the practical difficulties
involved in a consideration by the whole court, even by
circulation, of every day-to-day matter pertaining to
control over the District and subordinate Courts, lead to
the conclusion that by rules framed under art. 235 of the
Constitution the H gh Court ought to be conceded the power
to authorise on Adnministrative Judge or an Administrative

Conmittee of Judges to act on behalf of the Court. Accor d-
ingly, we wuphold the mnority judgnent of the Full Bench
that rule 1 of Chapter I'll of the 1952 Rules framed by the

Al l ahabad High Court is within the franework of art. 235.
The recomendati on nade by the Administrative Conmittee that
t he respondent should be conpulsorily retired cannot
therefore be said to suffer fromany | egal or constitutiona
infirmty.

Learned counsel for-the respondent al so, argued on the other
contentions involved in the remaining six issues which were
deci ded against the respondent by the Division Bench prior
to the reference made by it to the Full Bench. W see no
substance in any of those contentions. ’'There are no words
in the order of the conpul sory retirement casting any stigma
on the respondent and therefore the grievance that the order
is in the nature /of punishnent s unjustified. The,
statement made on behalf of the Governnment on nmatters of
public policy in which it was claimed that  corrupt and
undesirable officials were being weeded out cannot justify
the conclusion that the respondent was retired conpulsorily
by reason of any stain attaching to his character. - Nor are
we inpressed by the contention that the ~Adm nistrative
Commttee had no material before it on the basis of which it
could conclude that the respondent should be retired
conpul sorily. We do not thinkthat this Court would be
justified in interfering in such matters with the exercise

of a discretionary power which, by the Constitution, 1is
vested in the
146

Hi gh Courts. it appears that the output of the respondent
was substandard and even if the entries in his  character
roll prior to the time when he was allowed to cross the
efficiency bar are ignored, there was enough nmaterial before
the Adnministrative Conmittee to conme to the conclusion to,
which it did.

Shri M shra attenpted to urge that art. 465-A of the G vi
Servi ce Regul ations has no application to the case by reason
of the fact that the respondent was not hol ding any of  the
posts nentioned in art. 349-A and therefore. no action could
be taken against him under Note 1 to art. 465-A for
conpul sorily retiring him The argunent does not appeal to
us. But it is not necessary to consider it in any detai
because a simlar note is appended to art. 465 also and the
application of that article is not restricted to officers
mentioned in art. 349-A. \Wether therefore the one or the
other articles applies to the respondent, the power to
conpul sorily retire himcould be exercised by the Governnent
ei ther under Note 1 of art. 465-A or Note 1 of article 465.
For these reasons we allow the appeal, affirmthe mnority
judgrment of the Full Bench and uphold the validity of the
order passed by the State Governnent conpulsorily retiring
the respondent. There will be no order as to costs.

S R Appeal al | owed.
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