http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 1 of 7

CASE NO.:
Appeal (civil) 3540 of 2002

PETI TI ONER
B. ARVI ND KUVAR

RESPONDENT:
GOVERNMENT OF INDIA & ORS

DATE OF JUDGVENT: 28/05/2007

BENCH
R V. Raveendran & Lokeshwar  Si ngh Panta

JUDGVENT:
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R V. Raveendran, J.

This i's an appeal by special ‘| eave agai nst the judgnent and decree
dated 10.7.2001 in RFA No.181/1996 passed by the H gh Court of
Kar nat aka reversing the judgnent and decree dated 8.12.1995 passed by
the I'll Addl. Cty Gvil Judge, Mayo Hall, Bangalore in his suit
CS. No. 10653/ 1987. For conveni ence, the appellant will also be referred
to as 'plaintiff’ and respondents as 'defendants’.

2. Appel lant filed the said suit-alleging that suit |and measuring
2550 sq. yds. had been |l eased in perpetuity by the mlitary authorities
(Ceneral Oficer Commandi ng, Madras District, Bangalore) to Ms S.
Gridharilal & Son, a proprietary concern under a registered | ease deed
dated 30.9.1921; that the | essee put up several structures thereon and
was i n possession and enjoynent thereof as absolute owners; that G

Anraj Sankla, proprietor of Gridharilal & Son was decl ared as insol vent
in Insolvency Case No.7 and 12 of 1940 on the file of the District Judge,
Cvil &Mlitary Station, Bangal ore-and the O ficial Receiver took

charge of the insolvent’'s properties including the said land with

buil dings (for short ’'suit property’); that the O ficial Recei ver put up the
suit property for sale by auction; that M Bhowilal, father of plaintiff
was the highest bidder and the sale of the right, title and interest of
Anraj Sankla that is, his |l easehold rights, in regard to the suit property in
favour of M Bhowilal was confirmed on 25.8.1941 and Sale Certificate
was i ssued to himon 29.8.1941 which was duly registered. After the
death of his father on 21.7.1969, he canme into possession and enjoynent
of the suit property. According to the appellant though the | ease was one
in perpetuity, it was an absolute grant and since no prem umor rent was
fixed, the enjoynent was to be perpetual and absolute. Wen natters

stood thus, the Commanding Officer of Station Headquarters, Bangal ore
(Fourth Defendant), under instructions fromthe first defendant, illegally
and unaut hori zedly di spossessed himfromthe suit property in

Sept enber, 1975, during the enmergency period. Thereafter, he was
corresponding with the Defence Mnistry for relief, and they went on
promsing to ook into the matter. Utinmately, as they failed to give any
relief, he issued a notice through counsel under Section 80 of the Code
of Civil Procedure on 8.5.1984, followed by another notice dated
13.4.1987, claimng possession of the suit property. As the said demand
was not conmplied with, he filed the suit (OS No.10653/1987) on

21.8.1987 for the following reliefs:

(a) for a declaration that he was the absolute owner of the suit
property;
(b) for a direction to the defendants to deliver back possession

of the suit property to him and
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(c) for nmesne profits, costs and other appropriate reliefs.

3. The suit was resisted by the Defendants-Respondents. They
contended that S. Gridharilal & Son was only a | essee and therefore,
plaintiff even if he was the successor-in-interest could under no

ci rcunmst ances, claimabsolute ownership. It was also alleged that they
had taken action for resunption of the |eased |and for contravention of
the ternms of |ease (construction of unauthorized structures and failure to
notify the | essor about transfer of the | easehold rights) and the suit |and
was surrendered without protest. The allegation of forcible

di spossession in Septenber, 1975 was denied. It was al so contended that
the only relief sought by the plaintiff in his several representations and
letters, in respect of the resunption of the | eased | and, was

conpensation for the structures; that the claimwas not entertained as the
structures were unauthorized; and that if there was any di spute or
outstanding claimin that behal f, he should have sought reference to
arbitration in terms of the | ease-deed, and the suit was m sconcei ved and
not rmaintai nabl e:

4, On the said pleadings, the trial court franmed the follow ng issues :

(1) Whet her the plaintiff proves that he is the absol ute owner
of the suit property;

(2) Wet her the defendants prove that there was contravention
of the terns of |ease deed dated 30.9.19217

(3) Whet her the Defendants prove that the plaintiff has
expressed his intention not to seek possession of the suit
property?

(4) Whet her the Defendants prove that the suit is barred by
time?

(5) Whet her the Defendants prove that suit is not maintainable

for the reasons stated in para 12 of the Witten Statenent.

(6) Wet her the defendants prove that suit is bad for non-
j oi nder of necessary parties?

(7) Whet her the defendants prove that court fee paidis
i nsufficient?

(8) What relief the parties are entitled to.

Plaintiff exam ned hinself as PW and got exhibited Ex. Pl to Ex.P43.

The Def endants al so exam ned one witness. After appreciating the ora

and docunentary evidence, the trial court decreed the suit in part. It
answered the first issue against the plaintiff by holding that plaintiff had
not acquired ownership. It held issues (2) to (6) against the defendants.

It held that issue No.(7) did not survive for consideration. /As a
consequence, it rejected the prayer for declaration of title and granted

the relief of possession to the Plaintiff and ordered a separate enquiry
regardi ng nesne profits.

5. Feel i ng aggrieved, the defendants filed RFA No.181/1996 before
the Hi gh Court. The H gh Court by judgnment and decree dated

10. 7. 2001 all owed the appeal and dism ssed the suit. The judgnent of
the Hi gh Court is based on the follow ng findings of facts:

(a) The | ease under deed dated 30.9.1921 (Ex.Pl) was not a
| ease in perpetuity, but only a tenancy at will.
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(b) The sale certificate in favour of plaintiff’'s father (Ex.P3
dated 29.8.1941) was not followed by a registered

instrument transferring the | essee’s interest in favour of
plaintiff's father. Therefore, no title was conveyed to

plaintiff’s father, in regard to the suit |and.

(c) There was a clear enbargo in the | ease deed in respect of
transfer of the | easehold interest, without notice to the

| essor and without the consent of the |essor. There was no
notice to the lessor in regard to the sale of |easehold right

nor consent for such auction sale. Therefore, the transfer of

| easehol d interest was void, even though it was a court sale.

(d) The possession of plaintiff's father and |ater that of plaintiff
was no better than that of a trespasser as there was no valid
transfer.

(e) As plaintiff had failed to prove title or |easehold interest, he
was not entitled to recover possession on the basis of

possessory title.  Nor was he entitled to restitution of

possessi on, onthe facts of the case.

6. The appel | ant “has chal | enged the said judgnment and decree of the
Hi gh Court. He contends that the findings recorded by the H gh Court

are erroneous and contrary to the evidence and therefore, the judgnent

of the High Court is liable to be set aside. The contentions of appellant
gives rise to the follow ng points for consideration

(i) Whet her the | ease under deed - Ex.P1 dated 30.9.1921, is a
per petual | ease.

(ii) Whet her the plaintiff’'s father did not secure any nanner of
right, title or interest in the suit property, as the sale
certificate in his favour was not followed by a regi stered

deed of transfer.

(iii) Whet her the transfer of |easehold interest i'n favour of
plaintiff’'s father was void, for want of notice to 'l essor and
consent of the | essor.

(iv) VWhet her the plaintiff was forcibly di spossessed in
Sept enmber 1975 and entitled to a decree for possession

(v) Whet her the suit was barred by limtation

Re: Point (i)

7. Section 105 of Transfer of Property Act, 1882 defines |ease as
follows :

"A lease of immovable property is a transfer of a right to enjoy

such property, made for a certain time, express or inplied or in
perpetuity, in consideration of a price paid or prom ses or of

noney, a share of crops, service or any other thing of value, to be
rendered periodically or on specified occasions to the transferor by
the transferee, who accepts the transfer on such ternmns.

Lessor, Lessee, Premium and Rent defined - The transferor is

called the Lessor, the transferee is called the Lessee, the price is
called the Premium and the nobney, share, service or other thing to
be so rendered is called the Rent."

Thus the essential ingredients of a |lease are : (a) There should be a
transfer of a right to enjoy an i movabl e property; (b) Such transfer
may be for a certain termor in perpetuity; (c) The transfer should be in
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consideration of a premumor rent; (d) The transfer should be a bilatera
transaction, the transferee accepting the terns of transfer.

8. In this case the plaintiff claims that the suit |and was | eased in
perpetuity by the General Oficer Conmmandi ng, Madras District,

Bangal ore under Ex. Pl dated 30.9.1921. Condition Il provides that the

| essee can erect buildings on the schedule land only in accordance with
the plan with the witten permission of the General Oficer

Conmandi ng or by any of his principal staff officers. Condition Il
provides that the |and shall not be used for any purpose other than that
specified in the | essee’s application. Condition Ill (A) provides that no
rent is payable in respect of the | ease. Condition IV provi des whenever

it is intended to transfer the |easehold interest by sale, gift, nortgage or
exchange, the | essee or the intending transferor shall give the | essor one
nmonth’s notice in witing before the transfer is conpleted; and the |essor
shal | have the power to veto on any such transfer within one nmonth. It
further provides that if notice of such intended transfer was not given or
if such transfer was nade after the same has been vetoed, the transfer
shal |l be void. Condition V provides that every person, on whomthe

| essee’s interest in the land or the buildings erected on the |and may
devol ve by transfer, by succession or by operation of |aw, shall send to
the lessor within one nmonth fromthe date of such devolution, a report in
witing of that fact together with such particulars as nmay be required.
Condition VII provides that so long as the | essee observes the conditions
to be observed by him he may subject to condition I X, hold the land for
ever without interruption. Condition | X provides that the | essor may
resume the | and or any portion thereof at any tinme after giving one
nonth’s notice in witing and on paynent of conpensation for the

bui | di ngs erected on the | and, upon proper authority; and if there is any
di spute as to the amount of such conpensation, the same shall be

referred to a Committee of Arbitration and the l'essee shall be bound by
the decision of such Committee of Arbitration

9. To decide the duration of the | ease, the deed has to be read as a
whol e. The deed dated 30.9.1921 does not specify any duration, but

permts the lessee to hold the | and forever subject to the right of the

| essor to resune the Iand by giving one nonth’s notice. There is no grant
in perpetuity. The right of the l'essor to resune the land by giving a
nmonth's notice, is unconditional at the absolute w |l ‘and discretion of the
| essor, whenever he desires. These terns indicate that though the
instrument was terned as a lease, it only granted perm ssive occupation
term nable at the will of the owner, and therefore, at best atenancy at
will. The absolute discretion to resune the land at any time w thout

assi gni ng any reason, and absence of any express grant in perpetuity and
absence of any consideration, mlitates against the instrument being
construed as a lease in perpetuity. The | earned counsel for appell ant
submitted that courts have taken the view that existence of a mere
provision for forfeiture for non-paynent of rent or other specified
breach, in a deed granting permanent |ease, wll not nake the | ease non-
per manent. Such |ine of decisions, may not assist the appellant as a
provision for determination of the |lease for a specified breach, is inno
way conparable to reservation of an absolute right to resune at wll

wi t hout assigning any reason, in a | ease w thout consideration. W,
therefore, affirmthe finding that Ex.P1 is not a | ease in perpetuity. W,
however, desist fromexam ning the further question whether thelease
itself was invalid for want of consideration, as such a contention was not
raised in the witten statement nor urged before the trial court or H gh
Court .

Re : Point (ii)

10. The plaintiff has produced the original registered sale certificate
dat ed 29.8.1941 executed by the Official Receiver, Cvil Station

Bangal ore. The said deed certifies that Bhowilal (father of plaintiff)

was the highest bidder at an auction sale held on 22.8.1941, in respect of
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the right, title, interest of the insolvent Anraj Sankla, nanely the

| easehol d right in the property described in the schedule to the certificate
(suit property), that his bid of Rs.8,350 was accepted and the sal e was
confirmed by the District Judge, Civil and Mlitary Station, Bangal ore

on 25.8.1941. The sale certificate declared Bhowilal to be the owner of

the | easehold right in respect of the suit property. Wen a property is

sol d by public auction in pursuance of an order of the court and the bid

is accepted and the sale is confirnmed by the court in favour of the
purchaser, the sal e becones absolute and the title vests in the purchaser

A sale certificate is issued to the purchaser only when the sal e becones
absolute. The sale certificate is nmerely the evidence of such title. It is
wel |l settled that when an auction purchaser derives title on confirmation

of sale in his favour, and a sale certificate is issued evidencing such sale
and title, no further deed of transfer fromthe court is contenplated or
required. In this case, the sale certificate itself was registered, though
such a sale certificate issued by a court or an officer authorized by the
court, does not require registration. Section 17(2)(xii) of the Registration
Act, 1908 specifically provides that a certificate of sale granted to any
pur chaser 'of any property sold by a public auction by a civil or revenue

of ficer does not fall under the category of non testanentary docunents

whi ch require registration under sub-section (b) and (c) of section 17(1)

of the said Act. W therefore hold that the H gh Court comritted a

serious error in holding that the sale certificate did not convey any right,
title or interest to plaintiff's father for want of a registered deed of
transfer.

Re : Point (iii)

11. Condition IV of the | ease deed provides that a transfer of the |ease
by way of sale, gift, nortgage or exchange shall be void if intimation
thereof is not given to the lessee. Condition V-requires a report in
witing to be sent to the lessor by the transferee of |essee’s interest by
successi on or operation of law. Condition IV deals with transfers inter
vivos (transfer fromone living or -juristic person to another living or
juristic person) and Condition V deal s with devolution by succession or

by operation of |aw including auction sales confirmed by court. Only
transfers in violation of Condition IV are void. No penal consequence is
specified for failure to conply with Condition V. Therefore, it is not
possible to hold that the auction sale of the |easehold right in favour of
Bhowilal was void for want of notice to the lessor

Re : Points (iv) and (v)

12. In this case the plaintiff approached the Cvil Court with a

specific case that he was the owner of the suit property and that he was
illegally dispossessed by the defendants in Septenber 1975 and sought a
declaration of title as absolute owner and for delivery of possession. He

al so contended that as the suit was filed within 12 years fromthe date of

di spossession, the suit was within tinme. The plaintiff admtted in the
plaint that the suit property was leased to Ms S. Gridharilal & Son and

his father purchased only the | easehold right in acourt auction in 1941.
Therefore, the trial court rightly found that the plaintiff did not establish
ownership to the suit property and therefore, did not grant the relief of
declaration of title. That finding attained finality as the Plaintiff did not
choose to challenge the rejection of the prayer for declarationof title.
Therefore, the only question that remmi ned for considerati on was

whet her the plaintiff has nade out any case for the relief of possession
Plaintiff’s specific case is that in Septenber 1975 during energency

peri od, he was forcibly dispossessed. obviously, therefore, he will be
entitled to a decree for possession only if he establishes that he was
forcibly dispossessed from | awful possession and such di spossession

was wWithin 12 years prior to the date of the suit (21.8.1987).

13. The plaintiff who was exami ned as PW stated that in Septenber,
1975, fourth defendant forcibly di spossessed himfromthe suit property
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wi t hout any notice. No other witness was exam ned to corroborate his
testinony. No other evidence was let in to show that he was in

possession of the suit property in Septenber, 1975 or that he was
illegally dispossessed. In his cross-exam nation, he admitted that he was
never in personal possession and that his tenant was in possession

There was al so no evidence in regard to the nmeasurenent of the alleged
structures. The evidence of plaintiff shows that neither he nor his alleged
tenant gave any conplaint regarding the forcible dispossession. In fact,
no docunent was produced to show that any tenant of plaintiff was in
possession in 1975. The docunentary evi dence produced by the plaintiff

hi nsel f, however, tell a different story regardi ng di spossession

14. Ex. P10 dated 6.3.1976 is a letter fromplaintiff to fourth
defendant. In that letter, he nakes a vague allegation that the defendants
were trying to commit acts of trespass and take forcible possession of

the property. The said letter was sent nearly six nonths after Septenber
1975. If he had al ready been dispossessed fromthe suit property in

Sept enmber 1975, the tenor of the |etter would have been conpletely
different., Be that as it nay.

15. Ex. P16 dated 27.4.1977, is a'letter witten by the plaintiff’s
advocate. It states that plaintiff had already furnished necessary
docunents and therefore the fourth defendant shoul d take i mediate

steps to resolve the question of conpensation. This document does not
speak about forcible dispossession at all.  |In Ex.P23 dated 21.2.1979,
Ex. P26 dated 30.1.1980 and Ex. P31 dated 9.3.1981, all referring to the
subj ect "resunption of defence |land (suit property)", plaintiff requests
the defendants to take i medi ate steps to resolve the question of
conpensation. These letters clearly show that the suit |and was already
resuned by the defendants in terns of the |ease and that plaintiff was
seeki ng only conpensation and nothing nore. In fact, the plaintiff
specifically stated thus in Ex.P31 dated 9.3.1981

"I have already expressed that | have no objection for the
resunption of the land in question provided suitabl e conmpensation
for the property created on the land is paid to me."

Again in Ex.P34 dated 11.5.1981 and Ex. P35 dated 16.11.1981, the
plaintiff, with reference to the subject of resunption of the suit | and,
requested that conpensation be paid to himat the earliest: Alternatively,
he requested that resunption may be cancelled:

16. It is thus seen from 1975, when the plaintiff alleges that he was
forcibly dispossessed fromthe suit property, till 1981 there is no

whi sper in any of the letters witten by the plaintiff (either personally or
t hrough counsel ) about any forcible dispossessionin Septenber, 1975.

On the other hand, all the letters specifically refer to resunption of the

| and by defendants and seek only conpensation. It can be inferred from
these letters that the suit property had been resuned long prior to

Sept enber, 1975 in accordance with the terns of the | ease deed, that
fromabout 1976-1977, plaintiff attenpted to get some conpensation for

the structures, that as the records did not show any authorized structures,
the defence departnent sought docunents and clarifications and plaintiff
furni shed sone docunents to clai mconpensation. Having failed in his
claimfor conpensation and being tenpted by the steady rise in property
values in the area, the plaintiff has apparently put forth a case of forcible
di spossession in Septenmber, 1975.

17. Significantly, in the notice dated 8.5.1984 (Exhibit P.40) sent

t hrough counsel under Section 80 CPC, the plaintiff for the first tine
alleged that in the year 1975 the military authorities unauthorizedly and
illegally and forcibly dispossessed himfromthe property. The nonth or
date of alleged dispossession is not nmentioned. The subsequent notice
dated 13.4.1987 (Exhibit P.42) makes an inprovenment as it is alleged
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therein that the forcible dispossession was in the year Septenber, 1975.
This was reiterated in the plaint. But the detailed correspondence

consi sting of several letters and representations by Plaintiff from 1976 to
1981 do not refer to forcible dispossession but, on the other hand, refers
to resunption of possession by the Defence Departnment in ternms of the

| ease and to the claimof plaintiff for paynment of compensation for the
structures. It is, therefore, clear that the case of plaintiff that he was
forcibly dispossessed fromthe suit land in Septenber, 1975 is an
afterthought to grab defence land. As plaintiff has failed to prove
forcibl e di spossession and the docunents disclose that the | and was

resurmmed in terms of the | ease dated 30.9.1921 without any protest from

the plaintiff, he is not entitled to the relief of possession, even if such
di spossession was within twelve years before the date of suit. Apart
fromnerits, the claimfor possession is also clearly barred by linitation
as the suit was filed on 21.8.1987 and plaintiff was lawfully

di spossessed several vyears prior to 1975.

18. [f at all there is any dispute or issue was pending, that was
relating to the claimfor conpensation and plaintiff had to seek
arbitrati'onin that behalf by establishing that structures were lawfully put
up with the permssion of the | essor and the nature and extent of such
structures. But no such request was made for arbitration. No such relief

is clainmed in the plaint. At all events by 1987, there was no surviving
claimfor conpensation and no request could even be made for reference

to arbitration. The plaintiff - appellant is not therefore entitled to any
relief.

Concl usi on

19. Though the judgnent of the H gh Court may be erroneous in

regard to certain issues of fact, we find that the final decision of the
Hi gh Court to dismiss the suit was correct and just and does not call for
interference. We, therefore, affirmthe decision of the H gh Court

di smissing the suit.

20. The appeal is, accordingly, dismssed. Parties to bear their
respective costs.




