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PETI TI ONER
V. S. CHARATI

Vs.

RESPONDENT:
HUSSEI N NHANU JAMADAR( DEAD) BY L. RS

DATE OF JUDGVENT: 18/11/1998

BENCH
SUJATA V. MONOHAR, G B. PATTANAI K

ACT:

HEADNOTE

JUDGVENT:

ORDER
The appellant is the landlord. He has clainmed that

in a partition effected in the year 1956 in the joint famly
of which he was a nenber an area adneasuring 1 acre 19
gunthas out of Revision Survey No. 8 of village Kudnoor in
Gadhinglaj Taluka cane to his share. Thi s | and is
agricultural land of which the original respondent was a
tenant at the material tine.

On coming into force of the Bonbay Tenancy &
Agricul tural Lands Act. 1948, the appellant filed an
application under Section 31(1) read with Section 29 of the
said Act for possession on the ground that he bona fide
required the land for personal cultivation. Although the
appellant was a mnmnor at the tine of the application, he
chose to exercise his rights wunder Section 31(1). This
application was ultimtely disnmssed by the Mam atdar on
29.5. 1957 on the ground that under Section 31-B, there is a
prohi bition agai nst term nation of tenancy if such
term nation would result in contravention of the provisions
of Bonmbay Prevention of Fragnmentation & Consolidation of
Hol di ngs Act, 1947. Therefore, by virtue of the dismssal of
the appellant’s application under Section 31(1) ~under the
provisions of Section 31(1) the respondent becane a deened
purchaser of the said |land on the postponed date  29.5. 1957,
the latter being the date on which the application of the
appel | ant was di sm ssed.
Thereafter proceedings lunder Section 31-G were
t aken f or det erm nati on of pur chase price. These
proceedi ngs, however, were dropped by the Agricul tural Lands
Tri bunal on 31.5.1961 on the ground that the appellant was
then a minor and the tenant could not purchase the |and. The
tenant did not take any steps to challenge the decision of
the Tribunal dated 31.5.1961
On  20.10.1964, by Maharashtra Act 39 of 1964,
Chapter [I11-AA was added in the said Act to confer certain
benefits on the nenbers and ex-nenbers of the arned forces.
Under this Chapter, Section 43-18 provides, inter alia that
it shall be lawful for a landlord at any tine after
comencenment of the said Anendnent Act, to ternminate the
tenancy of any | and and obtain possession thereof, but of so
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much of such land as will be sufficient to nmake the tota
land upto the ceiling area. Under sub-section (4) of Section
43-1B, nothing in the Bonmbay Prevention of Fragnentation &
Consolidation of Holdings Act., 1947 shall affect the
term nation of any tenancy wunder this Chapter. The
"l andl ord" for the purposes of this Chapter is defined in
Section 43-1A as a person who is or has ceased to be, a
serving menber of the arned forces. The appellant, in the
present case, joined the arnmed forces on 21.11.1965 after he
attained mgjority on 7.11.1965. He served, on 11.4.1972, a
notice term nating tenancy of the respondent under Section
43-1B(2). In the proceedings which took place thereafter,
his application was allowed by the Sub-Divisional Oficer on
31.3.1976. An appeal from this order to the Additiona
Conmmi ssi oner was di snmi ssed on 25.4.1976. The
respondent -t enant thereupon noved the Hi gh Court by way of a
wit petition which has been allowed by the inpugned
j udgrment & order dated 8.10.1980. Hence, the present appeal
The short question that requires consideration is

whet her i'n vi ew of the dism ssal of the original application
filed by the appellant-landl ord under Section 31(1) on
29.5.1967, it was open to the appellant to avail of the
provi sions of Chapter 111-AA. Under Section 43-1B, it s
provided that notw thstanding anything contained in the
foregoing provisions “of this Act, but subject to the
provisions of this section, it shall be lawful for a
| andl ord (a nmenber or ex-nmenber of the arned forces) at any
time after the commencenent of the Tenancy and Agricultura
Lands (Anendnent) Act, 1964 to terminate the tenancy of any
and and obtain possession thereof in the manner set out in

the section. Section - 43-1B, therefore, overrides t he
precedi ng provisions of the said Act. ~ Section 43-1E which
forns a part of Chapter I111-AA provides as foll ows:
"Sec.43-1E: Nothing in this Chapt er

shall apply in relation to |and which before the

commencenment of the Tenancy and Agricultura
Lands Laws (Anendnent) Act, 1964 is purchased by
any tenant under the provisions of Chapter IlIl."

According to the appellant, Section 43-1E will~ cone
into operation only in those cases where there is a
conpl et ed purchase in favour of the tenant: [t wll not

protect a tenant who is only a deened purchaser, but in
respect of whom proceedi ngs under section 32G have not been
conpl et ed. The appellant therefore contends that as a
nmenber of the arned forces he can avail of  Chapter |111-AA
and Section 43-1B forming a part thereof to term nate the
tenancy of the respondent and obtain possession of the said
land. According to the respondent. Section 43-1E will
protect himagainst Chapter I11l-AA provisions because he has
beconme a deened purchaser on 29.5.1957.

This issue came up for consideration before a

Di vi sion Bench of the Bombay Hi gh Court in the case of
Bhi ntrao Tatoba Sawant & Anr. Vs Heranb Anant Patwardhan &
Os. reported in AIR 1986 Bonbay 408. Wil e considering
the scheme of Chapter [|11-AA the Bonbay H gh Court held
that Section 43-1E would conme into operation only if there
has been so as to say, a conpleted purchase of the |l and by
the tenant under the provisions of Chapter Il11. It will not
be possible to introduce, while interpreting that section
the theory of "deened purchase" and its ineffectiveness
under certain circunstances. Wat is material is that the
vested rights flowing fromthe purchase of the land by the
tenant under Chapter |1l should not be disturbed. If the
rights of the tenant as a purchaser have not been
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crystallised, the I andlord belonging to the arned forces can
claimbenefit of the provisions of chapter I11-AA In the

present case, as section 32G proceedi ngs were dropped the
rights of the respondent-tenant as a purchaser have not been
crystalised. The very purpose of introducing Chapter 111-AA
by the Amending Act of 1964 is to give additional benefits
to those | andlords who are nenbers of the arned forces. The
High Court has rightly observed in connection with Chapter
[11-AA as foll ows:
"All these provisions would be set at
naught if we accept the contention of Shr
Bhonsal e that under Chapter I1l a tenant woul d be
the purchaser in every case except where the
purchase has becone ineffective under S.32G 3) or
S.32F. It is material to note that wherever the
purchase -has becone ineffective under these two
provisions it“is the landlord who has a first
preference to get possession of the land. This
ri ght has been conferred on the Iandlord under
S.32P. What is inmportant is that wunder that
section the |andl ord, whether he is a nmenber of
the armed forcesor not is entitled to have his
first preference: It would thus nean that the
provi si ons of Chapter [I11-AA could not be
i npl enented to the benefit of the | andl or d
belonging to the armed forces if we record a
finding that prior to the introduction of Chap.
I[11-AA ‘on the statute book the tenant should be
held to have becone the owner except  lunder the
two contingencies covered by Ss. 323 3) and 32F
In our opinion, the interpretation sought to be
put by Shri Bhonsale on S.43-1E woul d take away
all the benefits which the  Legislature intended
to confer on the | andlords who | have been serving
as nmenbers of the arned forces. It is material to
note that S.43-1E uses the words ’purchase by the
tenant’. It appear that the Legislature has
pur poseful |y chosen not to use the words ' deened
to have been purchased by the tenant’ -under Chap.
[1l. The words °’purchased by the tenant’ will
have to be interpreted in such a manner that the
intention of the Legislature to give additiona
benefits to the | andl ords bel onging to the  arned
forces is inplenmented. This is permissible if
there is no violence to the | anguage used by the
Legi sl ature and the nmeaning of the phrase
"purchased by the tenant’ can be opoperly
understood as not to cover ’'deened to have been
purchased by the tenant’."
(underling ours)
The appel l ant, therefore, in the present dase, did
not lose his rights wunder Chapter 111-AA because the
proceedi ngs under Section 32-G had been dropped, and the
tenant remained only a deemed purchaser and coul d not be
call ed a purchaser as contenpl ated under Section 43-1E
It is subnitted by the r espondent t hat t he
Agricultural Lands Tribunal was not right in dropping
proceedi ngs under Section 32-G Its order of 31.5.1961 is
bad in law. He relied upon a decision of the Bonmbay Hi gh
Court in the case of Nago Dattu Mahajan Vs. Sm. Yeshodaba
Huna Mahajan reported in (1976) 78 BLR 427 where this Court
has hel d that |lunder Section 31 the I andlords have a choice
to avail of one of the two provisions of resunption nanely
ei ther Section 31(1) or Section 31(3). No landlord can avai
of both the provisions. Learned counsel for the respondent,
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therefore, contends that in the present case the appellant
havi ng exerci sed his choice under Section 31(1), could not
have urged in the proceedings under Section 31G his
disability as a minor under Section 31(3). The order of
31.5.1961 of the Agricultural Lands Tribunal, however, was
not chal l enged by the respondent. The order of 31.5.1961 has
becorme final and the decision rendered by the Agricultura

Lands Tribunal as between the appellant and the respondent
is binding on both the parties. A decision sinply because it
may be wong woul d not thereupon beconme a nullity. It would
continue to bind the parties unless set aside. The effect of
the decision of 31.5.1961 on the parties therefore, cannot
be ignored. In the present case, since the tenant could not
conplete his purchase by reason of the proceedi ngs under
Section 31G bei ng dropped he cannot now contend that the
decision has no legal effect or that the proceedi ngs under
Section 31G ought to have been conpleted and, therefore, he
shoul d be | ooded | upon as a purchaser

The appellant” has also drawn our attention to

Section 31F(1A) under which, if a tenant holding land froma
| andl ord who was a minor has not been given intimation at
the comencenent of the Bombay Tenancy and Agriucltura

Lands Anendment Act, 1969, but being in possession of the
and on such conmencenent, is desirous of exercising the
right conferred on/I himlunder sub-section(l) he my give
such intimation to/ the landlord and the Tribunal within a
period of two years from the comencenent: of the Act.
Therefore, the tenant was given an additional opportunity to
give intimation after the commencenent of the Amendment Act
of 1969. Even this opportunity was not availed fo by the
tenant. The respondent has thus continued as a tenant. His
tenancy can be term nated under Section 43-1B:

In the permises the High Court was not right in

coming to the conclusion that the _application of the
appel l ant was barred under Section 43-1E. W, therefore,
allow this appeal set aside the inpugned judgnent and order
of the Hi gh Court and restore the order of the
Sub-divisional Oficer as confirned by the Addi ti ona

Comm ssioner. There will, however, be no order as to costs.




