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ACT:

Constitution of India, 1950, Art. 286(2) as it originally
stood-In the <course of inter-State trade or conmerce,
meani ng of.

HEADNOTE:

The assessee, having its registered office in Bonbay and its
factory in Bihar, was carrying on_the busi ness of
manufacturing and selling trucks, bus chassis -and spare
parts to their appointed dealers and others. Agr eenent s
were entered into between the assessee and the appointed
deal ers, under which, each deal er was assigned a territory

in which alone the dealer could shell. The dealers had to
pl ace the indents, pay the price of goods to be purchased
and obtain delivery orders fromthe Bonbay office. In

pursuance of the delivery orders the trucks etc. were
delivered in Bihar to be taken to the territories assigned
to themfor sale there. |If the dealers failed to abide by
the termrequiring themto nove the goods outside the State
of Bi har they would have conmmitted breach of their
contracts,

On the question whether the turnover relating to the sales
made by the assessee to its dealers for sale by them in
their respective territories outside the State of Bihar
during the period 7th Septenber 1955 to 31st March 1956, was
exenpt fromliability to pay sal es-tax under the Bi har Sal es
Tax Act, on the ground that the sales took place in the
course of inter-State trade or commerce, under Art. 286(2)
as it, then stood,

HELD : Where under the terns of a contract of sale, the
buyer is required, as a necessary incident of the contracts
to renove the goods fromthe State in which he purchased the
goods to another State and when the goods are so renpved,
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the sale nust be considered as a sale in the course of
inter-State trade or comerce. [854 G H 858 A-13]

State of Travancore Cochin v. The Bonbay Co. Ltd. [1952]
S.C R 1112, State of Travancore Cochin v. Shannmugha Visa

Cashew Nut Factory, [1954] S.C R 53, Bengal Inmmunity Co.
Ltd. v. State of Bihar, [1955] 2 S.C.R 603, Endupuri
Nar asi tham & Son v. State of Orissa, [1962] 1 S.C R 314,
Tata Iron & Steel Co. Ltd. v. S. R Sarkar, [1961] ]| S.CR
379, The Cenent Marketing Co. of India (P) Ltd. v. State of
Mysore, 14 S.T.C. 175, Ben GormNilgiri Plantations Co. V.
Sales Tax, Oficer, Special GCrcle, FErnakulam [1964] 7
S.CR 706, K G Khosla & Co. (P) Ltd. v. Dy. Comm ssioner
of Commercial Taxes, Madras, 17 S. T.C. 473 and Tat a
Engi neering & Loconotive Co. Ltd. v. Asstt. Conmi ssioner of
Commercial Taxes & Anr.-[1970] 1 S.C. C. 622, applied.

Cof fee Board, Bangalore v. Joint Commercial Tax Oficer

Madras, 25 S.T.C. 528, explained.

JUDGVENT:

ClVIL APPELLATE JURI SDI CTI ON: -Civil Appeal No.2402 of 1966.

1-2-L694SupCl/ 71

850

Appeal by special '| eave fromthe judgnent and order dated

May 4, 1966 of the Patna High Court in Msc.. Judicial Case

No. 284 of 1962.

A K. Sen and U. P. Singh, for the appellants.

N. A Pal khivala, = S. B. Mhta, B. Datta, for t he

respondent .

The Judgrment of the Court was delivered by.

Hegde, J. This is an appeal by special | eave. It arises

fromthe judgnent of the H gh Court of Patna in a Reference

under s. 25(3) of the Bihar Sales Tax~ Act, 1947, That

reference was called for by the H gh Court at the instance

of the assessee company (the respondent herein. The

gquestions referred for the opinion of the H gh Court by the

Board of Revenue were :
"(1) Wth regard to the sal es which took place
in the period from 1st of April, 1955 to the
6th Septenber 1955, whether the assessee is
entitled, upon the facts found by the Board of
Revenue with regard to these categories of
sales, to exenption fromliability under the
Bi har Sal es- Tax Act because of the provision
of Article 286(1) (a) of the Constitution as
it stood at the relevant date read with the
expl anation to that article.
(2) Wth regard to the sales which /took
place in the period from7th Septenber, /1955,
to 31st March, 1956 whether the assessee is
entitled, upon the facts found by the Board of
Revenue with regard to these categories of
sales, to exenption fromliability under the
Bi har Sales-tax Act on the ground that the
sal es took place in the course of inter-State
trade or conmerce under Art. 286(2) of the
Constitution as it stood at the relevant

period."
The High Court answered the first question in the negative
and against the assessee. It answered the second question
in the affirmative and in favour of the assessee. The
assessee has not cone up in appeal. This appeal has been

brought by the State of Bihar contesting the correctness of
the opinion given by the H gh Court on the second of the two
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questions referred to earlier
The assessee is, a Public Limted Co., incorporated under
the Indian Compani es Act, 1913. It carries on business of
manuf acturing and selling inter-alia trucks and bus chassis
and spare parts thereof to their appointed dealers, State
Transport Organi zations and individual buyers throughout
India. The registered office of

851
t he assessee is at Bonbay but its factory wher e
manuf acturing proCess. is being carried on is at Janshedpur
in Bihar. The assessee has appointed several dealers al
over India for the sale of its trucks, bus-chassis and spare
parts. Those deal ers are appoi nted under agreenents entered
into between the in and the assessee. The turnover in
dispute relates to the sales nmade by the assessee to its
deal ers of trucks, bus-chassis and spare parts for being
sol d in the territories assigned to them under t he
deal ership agreements.” The agreenents between the assessee
and its deal ers appear to be simlar. Under the agreenents,
each deal'eris assigned a territory .in, which alone he can
sell the trucks, bus-chassi's and other spare parts purchased
by him fromthe assessee conpany. He is forbidden from
selling anyone of those articles to any purchaser outside
his territory. As per the agreements, dealers will have to
place their indents, pay the price of the goods to be
purchased and obtain delivery orders fromthe Bonbay office
of the assessee. |In pursuance of those delivery orders,
trucks, bus chassis and other spare parts were delivered in
Bi har to be taken over to the territories assigned to them
Under the contracts of sale, the dealers, were required to
renove the trucks, bus chassis and the spare parts,
delivered to them in the State of Bihar to place  outside
Bi har . These are facts found by the Board of Revenue and
affirmed by the High Court. On the basis of these facts, we
have whether the sales with which we are concerned in this
appeal are sales that took place in the course of inter-
State trade and comerce as contenplated by Art. 286(2) of
the Constitution as it stood at, the relevant tine: In
ot her words the question for decision is, whether the sales
in question were sales for the purpose of inter-State trade
or comerce or whether they were sales in the -course of
inter-State trade or comrerce. As seen earlier, the -High
Court has held that, those sales took place in the course of
interState trade or comerce
The expression "in the course of appearing in - Art.
286(1) (b) came up for consideration in State of Travancore
Cochin and Os. v. The Bombay Co. Ltd. (1) Therein in this
Court held that whether else may or may not fall within Art.
1286(1)(b) of the Constitution,. sales and purchases ~ which
thensel ves occasion the export or inport of the goods as the
case my be out of or into, the territory of India cone
within the exenption. In that case this Court further
observed that a sale by export involves, a series of
integrated activities comrencing fromthe agreenent of- sale
with a foreign buyer and ending with the delivery of the
goods to a comon carrier for transport out of the country
by Iand or sea. Such a sale cannot be dissociated fromthe
export wi thout which it cannot be effectuated and the sale
and the resultant export formparts of a single transaction.
O these two integrated activities which to-
(1) [1952] S.C R 1112.
852
gat her constitute an export sale, whichever first occurs can
wel | be regarded as taking place in the course of the other
Even in cases where the property in the goods passed to the
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foreign buyers and the sales were thus conpleted, within the
State before the goods commenced their journey from the
State, the sales must be regarded as having taken place in
the course of the export and therefore exenpt under Art.
286(1)(b). The sane exposition of the lawis true of cl
(2) of Art. 286 as it stood prior to its anendment on
Sept enber 11, 1956.
The next decision in which Art. 286(1)(a), 1(b) and (2) cane
to be considered by this Court is State of Travancore Cochin
and O's. v. Shanmugha Vil as Cashew Nut Factory and O's. (1)
Therein this Court observed that the wor d "course
etynol ogically denoties novement from one point to another
and the expression "in the course of" in Art. 286(1)(b) not
only inplies a period of tine during which the novenment 1is
in progress but postulates also a connected relation
Consequently, a sale in the course of export out of the
country shoul d be understood in the context of Art. 286(1)-
(b) as neaning a sale taking place not only during the
activities directed to the end of exportation of the goods
out of the country, but also as part of or connected wth
such activities. But a purchase of goods for the purpose of
export is only an act preparatory :to their export and. not
an act done in the course of the export of
, the goods.
In The Bangal |Immunity Conpany Ltd. v. The State of Bihar
and Os. (2) Venkataranma Ayyar, J. observed that a sale
could be a sale in the course of inter-State trade only if
two conditions concur : (1) a saleof goods and (2) a
transport of those goods fromone State to another under the
contract of sale.
In Endupuri Narasi mhamand son v. The State of ~ Orissa and
Os. (3), this Court held that in order that a sale or
purchase mght be inter-State, it is essential that there
must be a transport of goods from one State to another under
the contract of sale or purchase. |A purchase made inside a
State for sale outside the State cannot itself be, held to
be in the course of inter-State and the inposition of tax
thereon is not repugnant to Art. 286(2) of the Constitution
In Tata Iron and Steel Co. Ltd. v..S. R Sarkar and ors.
(4) this Court held that within cl. (b) of S. 3 of the
Central Sales Tax Act, 1956, are included salesin which
property in the goods passes during the nmovenent of the
goods fromone State to another by transfer of docunents of
title thereto and also covers sales in which novenent ~ of
goods fromone State to another is the result of -a covenant
or incident of the contract of sale and property in
(1) [1954] S.C.R 53. (2) [1955] 2 S.C R 603.
(3) [1962] 1, S.C.R 314. (4) [1961] 1 S.C R 379.
853
the goods passes in either State. Cause (b) of s. 3 of the
Central Sales Tax Act, 1956 says :
"That no law of a State shall inmpose or
authorise the inposition of,. atax on the
sal e or purchase of goods where such sale  or
purchase takes place in the course of the
i mport of goods into, or export of the goods
out of,. the territory of India."
In The Cement Marketing Co. of India (private
Ltd. and anr. v. The State of Msore and
anr. (1), this Court held that where the goods
were transported outside the State as required
by the contract of sale, they are inter-State
sal es and hence exenpt fromsales-tax. On the
facts of that case it was held that the sales
transactions thenselves involved novenment of
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goods across the border
In Ben GormNilgiri Plantations Co. Coonoor
and ors. v. Sales Tax O ficer, Special Crcle,
Ernakulam and ors.(2) this Court had to
consi der what sales are sales in the course of
export and what sales are for the purpose of
export. In the course of the judgnment Shah
J. (one of us) observed
"A sale in the course of export predicates a
connection between the sale and export, the
two activities being so integrated that the
connecti on bet ween the two cannot be
voluntarily interrupted, without a breach of
the contract or the compulsion arising from
the nature of the transaction. |In this sense
to constitute a sale in the course of export
it may be said that there nust be an intention
on  the part of both the buyer and the seller
to export, there nust be obligation to
export,. and there nmust be an actual export.
The obligation may arise by reason of statute,
contract between the parties, or from nutual
under st andi ng- or agreenent between them, or
even fromthe nature of the transaction which
links the sale to export. A transaction of
sale which is a prelimnary to export of the
conmmpdity sold nmay be regarded as a sale for
export, but is not necessarily to be regarded
as one in the course of export, unless the
sal e occasi ons export."

In K G Khosla and Co. (P) Ltd. v. Deputy Conmmi ssioner of

Conmer ci al Taxes, Madras(3 ) this Court heldthat before a

sale could be said to have occasioned the inport, the

noverrent of goods nust have incidental to the contract or in

pursuance of the conditions of the contract and there shoul d

be no possibility

(1) 14, S.T.C. 175 (S.C) (2) 117 S. T.C. 473. (S/C)

(3) [1964] S.C.R 706.

854

the goods being diverted by the assessee for any other

pur pose. meani ng thereby that there should be no possibility

of diversion according to |aw or contract and not in breach

of them’

In Tata Engi neering and Loconotive Co. Ltd. v. The Asstt.

Conmi ssi oner of Conmercial Taxes and anr.(1), -this Court

after referring to the earlier decisions observed
"It has been laid down that the sale in the
course of export, pr edi cat ed connecti on
bet ween the sale and export, the t wo
activities being so integrated that t he
connection bet ween the two cannot be
voluntarily interrupted without a breach of
the contract or the compul sion arising  from
the nature of the transaction. To occasion
export there nust exist such a bond between
t he contract of sale and t he actua
exportation that each link is inextricably
connected with the one inmediately preceding
it. The principle thus admts of no doubt.
according to the decisions of this Court, that
the sales to be exigible to tax under the Act
(Central Sales Tax Act, 1956) nust be shown to
have occasioned the novenent of the goods or
articles from one State to another. The
novermrent nust be the result of a covenant or
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i nci dent of the contract of sale.”
If we apply the principles enunciated by this
Court in the decisions referred to above to
the facts of this case, it is obvious that the
sales with which we are concerned in this case
are sales in the course of inter-State trade.
The deal ers were required to nmove the trucks,
buses, chassis and other spare parts purchased
by them fromthe State of Bihar to places
outside Bihar. They are so required by the
terns of the contracts entered into by them
with the assessee. They would have commtted
breach of their contracts and incurred the
penal ty prescri bed in their deal ershi p
agreenments, if they had failed to abide by the
termrequiring themto nove the goods outside
the State of Bihar.
The decided cases establish that sales will be
considered as sales in the course of export or
inmport or sales in the course of inter-State
trade and _~conmerce under the follow ng
ci rcunst ances:
(1) When goods which are in export or inport
stream are sol d;
(2) Wien the contract of sale or |aw under
whi ch goods are sold require those goods to be
exported or inported to a foreign country or
from a foreign country as the case may be or
are required to be transported to a State
ot her
(1) [1970] 1 S.C C.622.
855
than the State in which'the delivery of goods
t akes pl ace and
(3) VWere as a necessary incident of the
contract of sale goods sold are required to be
exported or inmported. or transported’ out of
the State in which the delivery of goods takes
pl ace.
But M. A K Sen, |learned Counsel for the State of Bihar
contended that this Court has taken a different view of the
law in Coffee Board, Bangalore v. Joint — Comercial  Tax
Oficer, Madras and anr.(1). According to himthe ratio of
that decision is that whenever goods are delivered in a
State in pursuance of a contract of sale, the sale in
guestion beconmes exigible to tax in the State in which the
goods are delivered unless they are taken out of the State
for purposes of consunption and not resale, or the same is
taken out of the State in pursuance of an already existing
agreenment to resell in the State to which it is taken. The
decision in Coffee Board case (supra) does not,  in our
opi nion, afford any basis for these contentions.
W have wearlier noticed that this Court in a series of
deci sions has pronounced in unanbiguous ternms that where
under the terns of a contract of sale, the buyer is required
to renove the goods fromthe State in which he purchased
those goods to another State and when the goods are so
noved, the sale in question nust be considered as a sale in
the course of inter-State trade or commerce. This is a well

established position in law. In the Coffee Board case this
Court did not deviate fromthis position nor could it
deviate as the earlier decisions were binding on it. Fur -

ther in the course of his judgnent, the |earned Chief
Justice who spoke for the Court referred with approval to
the wearlier decisions of this Court where distinction
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between the sales in the course of inter-State trade or
commerce and sales for the purpose of interState trade and
conmerce were explained. On the basis of the facts in that
case, his Lordship canme to the conclusion that the export of
the <coffee in question was, not integrated with the sales
with which the Court was concerned and that there was no
di rect bond between the export and the sales. 1In the course
of his judgnment his Lordship observed
"Here there are two independent sal es involved
in the export progranme. The first is a sale
between the Coffee Board as seller to the
export pronoter. Men there is the sale by
the export pronmoter to a foreign buyer. O
the latter sale, the Coffee Board does not
have any inkling when the first sale takes
pl ace. ~ The Coffee Board' s sale is not in any
way related to the second sale. Ther ef or e,
the first sale has no connec-
(1) 25 S.T.C. 528 (S.C.)
856
tion with the second sale which is in the
course of export, that is to say, nmovenent of
goods between an exporter and an inporter."
This finding clearly brings out the distinction between the
facts of the Coffee Board's case (supra) and the facts of
the cases wherein this Court held that the sales in question
were sales in the course of export or-inport.. In the Coffee
Board's case this Court found that what was insisted on by
the Coffee Board was that the coffee set apart for the
pur pose of the export nust be exported; it was not incunbent
for the purchasers at the auction to export -that coffee
thensel ves; they may do it thenselves or they may sell it to
sonmebody who nay export it outside India. ~On that  basis,
this Court cane to the conclusion that the sales effected by
the Coffee Board are not sales in the course of export; they
are only sales for, the purpose of export. The ratio of
that decision does not bear on the facts before us. Herein
under the terns of the contracts of sale, the purchasers
were required to renove the goods fromthe State of Bihar to
other States. Hence the sales with which we-are concerned
in this case must be held to be sales in the -course of
inter-State trade or conmmerce
For the reasons nmentioned above, we agree with the findings

of the High Court. In the result this appeal fails and the
same is dismssed with costs.
V.P. S

Appeal dism ssed
857




