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ACT:

Constitution of India 1950, Article 299(1) Condition to
be satisfied before a binding contract between the Union or
State comes into existence-Wat are. Contracts executed in
exerci se of statutory power and- contracts which are
statutory in nature-Existence of  distinction indicated-
Article 299(1) inapplicable when Union or State enters into
a contract which is statutory in nature

Excise Contract-A statutory contract-Requirenents of
Article 299(1) cannot be invoked.

Punj ab Excise Act 1914, Section 60 & Punjab ' Liquor
Li cence Rules 1956, Rules 32(2), 36(22), 36(23), and
36(23A).

Exci se Cont r act - Reauct i on- Recovery of di fference
between bid anount in original auction and that fetched in
reaucti on-State whether entitled to recover the differentia
amount fromthe original |icencee.

I ndian Contract Act 1872, Commer ci-al Cont r act -
Performance of-Definite time fixed and node of paynent
speci fi ed-Ti e essence of such contract-Excise contract-Ti nme
whet her essence of contract.

HEADNOTE

The Deputy Excise & Taxation Conm ssioner held an
auction for granting the right to sell country-Liquor for
liquor vend. The respondents offered the highest bid which
was provisionally accepted and they were declared the
hi ghest bi dder under Rule 36(2) of the Punjab Liquor Licence
Rul es 1956. Subsequent |y, t he Exci se and Taxat i on
Conmi ssi oner accepted the bid as required Rule 36(22) The
respondents however failed to deposit the security anpunt as
required under Rul e 36(22A) and thereby contravened
conditions No 15(1) of the conditions of auction and Rule
36(23). The Deputy Excise & Taxati on Comm ssioner therefore
served the respondents with a notice to show cause why the
licence for country liquor vend, should not be re-auction
under Rule 36(23A) and the deficiency in price and al
expenses of such re-auction recovered from them under
Section 60 of the Punjab Excise Act, 1914. The respondents
represented that before the auction it was announced that no
wi ne shop would be opened within a radius of three mles of
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the liquor vend but across the border the State Gover nnment
of Punjab had sanctioned the establishnent of

716

a liquor shop which was hardly 2-1/2 niles fromthe border
and this would mean that there would be two country |iquor
shops one in the State of Haryana and the other in the State
of Punjab and this was in breach of condition No. 13(iii)
read with Rule 37(88) of the Rules. The Deputy Excise and
Taxation Conmi ssioner rejected the representati on and
directed the re-sale of the licence for retail vend of the
country-1liquor shop under Rule 36(23). The shop was re-
auctioned. At the time of re-auction there were 52 bidders
and the shop was re-sold at the highest bid of Rs. 6.65
| akhs. The respondents were served with a notice of demand
of Rs. 3.46 | akhs representing the | oss on re-sale.

In their wit petitions to the Hgh Court the
respondents assailed the notice of demand. Followi ng the
decision in Kanhiya Lal Bhatia & Co. v. State of Haryana &
Os. the 'High Court held that the State had no authority to
denmand t he —ampunts for failure of which the vends were put
to re-auction on the ground that the licence fee | evied was
in the nature of excise duty.

In the Appeals to this Court, on the question whether
the State Government was entitled to realise the difference
which the respondents had agreed to pay under the terns of
auction of a liquor vend and the -anmpbunt realized on
reauction of the vend, as also the defaulted instal nents of
the licence fee payable in respect of a |Iiquor vend:

Al'l owi ng the appeal s,

N

HELD: 1. (i) There _is a distinction between contracts
which are executed in exercise of the executive powers and
contracts which are statutory in nature. Under Art.299 (1),
three conditions have to be satisfied before a | binding
contract by the Union or the State in exercise of the
executive power cones into existence: (1) The contract nust
be expressed to be nmade by the President or the Governor, as
the case may be. (2) It nust be executed in witing. And (3)
the execution thereof should be by such person-and in such
manner as the President or the Governor nmay direct or
aut horize. There can be doubt that a contract which has to
be executed in accordance with Art. 299(1) is nullified and
becormes void if the contract is not executed in conformty
with the provisions of Art. 299(1) and there is no question
of estoppel or ratification in such case. - Nor can there by
any inplied contract between the Governnent and  another
person. [726C E]

Sm . Nanhi bai v. The Excise Comm ssioner, MP. & Os.,
AR (1963) MP 352, referred to.

Ram Ratan Gupta v. State of MP., AIR (1974) MP 101.
Aj odhya Prasad Shaw & Anr. v. State of Oissa & Os., AR
(1971) Ori. 158, MS Shree Krishna Gyanoday Sugar | Ltd. &
Anr. v. State of Bihar & Anr., AR (1975) Pat. 123,
appr oved.

(ii) Art. 299(1) applies to a contract nmmde in exercise
of the executive power of the Union or the State. but not to
a contract made in exercise of statutory power. Art. 299(1)
has no application to a case where a particular statutory
authority as distinguished from the Union or the States
enters into a contract which is statutory in nature. Such a
contract. even though it is for
717
securing the interests of the Union or the States. is not
contract which has been entered into by or on behal f of the
Union or the State in exercise of its executive powers.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 14

[ 726F- G

K. P. Chowdhary v. State of MP. [1966] 3 SCR 919,
Mul anchand v. state of MP. [1968] 3 SCR 214, State of MP.
v. Rattan Lal, [1967] MPLJ 104, State of MP., v. Firm
CGobardhan Dass Kailash Nath, AIR[1973] SC 1160, referred
to.

(iii) In an excise contract, the Collector acting as
Deputy Excise & Taxation Conm ssi oner conducting the auction
under Rule 36(22) and the Excise Comm ssioner exercising the
functions of the Financial Comi ssioner accepting the bid
under Rule 36(22A) although they act for and on behal f of
the State Government for raising public revenue, have the
requisite authority to do so under the Act and the rules
framed thereunder and therefore such a contract which cones
into being acceptance of the bid, is a statutory contract
falling outside the purview of Article 299(1) of the
Constitution. In such a contract the requirenents of Article
299(1) cannot be invoked. [727B-E]

A. Danpbdaran & Anr. v. State of Kerala & Os. [1976] 3
SCR 780, referred to,

In the instant case, there was unconditional acceptance
of the highest bid of the respondents by the Deputy Excise &
Taxation Conmmi ssioner at the tinme of the auction on March
11, 1969, and also by the Excise & Taxati on Conm ssioner on
March 21, 1969 /as required under Rule 36(22A). The
respondents could not unilaterally by their letter dated
April 12, 1969 rescind the contract on the pretext that the
State CGovernment of Punjab had opened a new liquor shop
across the State border. Even though this may have been in
breach of the inter-state -agreenment between the State
Governments of Punjab and Haryana, the -opening of such a
liquor vend by the State Governnment of Punjab could not
justify the respondents in not nmaking the security deposit.
This would not ampunt to a breach of the conditions on the
part of the State Covernment of Haryana or furnish a ground
absol ving the respondents of their liability to pay the
shortfall. [730E-G ; 731A-B]

2. Persons who offer their bids at an auction to vend
country |iquor with full know edge of the terns and
condi tions attaching thereto, cannot be pernitted to wiggle
out of the contractual obligations —arising out of the
acceptance of their bids by a petition under Article 226 of
Constitution. [731G

Har Shanker & Ors. v. The Deputy Excise &  Taxation
Conmi ssioner & Os. (1975) 3 SCR 255, State of Haryana & O's
v. Jage Ram & Ors. (1980) 3 SCR 746,. State of Punjab v. Ms
Dial Chand G an Chand & Co. [1983] 2 SCC 303: referred to

3. (i) In a comercial contract for the performance of
which a definite tine has been fixed and the contract
specifies the node of paynent. i.e. specifies the dates on
which the instalnments of the licence fee are to be paid.
time is of the essence of the contract. [732H
718

(ii) Rule 36(23)(1) of the Rules specifically makes
time of the essence. It therefore follows that paynent of
the instalments on the due dates was a condition pre-
requisite to the performance of the contract. [733A]

In the instant case, the failure of the respondents to
make paynents relieved the State Governnent of their
obligations. The Excise & Taxation Conm ssioner would have
been justified if he had cancelled the |icence under Rule
36(23) and put the Iliquor vend to reauction for the
remai ning period of the financial year. |Instead of taking
this drastic step of cancellation of the contract, the
Deputy Excise & Taxation Comm ssi oner served the respondents
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with the inpugned notice of demand for paynment of the first
fortnightly instalment. The respondents were bound to pay
the defaulted instal ment on the due date.
[ 733B- C]

4. The decision of the Hi gh Court in Kanhiyalal Bhatia
JUDGVENT:
Court in State of Haryana v. Jage Ram & Os, [1983] 4 SCC
556. [720Q

&

ClVIL APPELLATE JURI'SDICTION. Cvil Appeal Nos. 154 &
155(N) of 1971.

Fromthe Judgnent and Oder dated the 11th Novenber
1969 Civil of the Punjab & Haryana High Court in wit Nos.
1207 and 1607 of 1969 respectively.

Harbans Singh, .S @ujral, CV. Subbarao and RN
Poddar for the Appellants is both the appeals.

G K. Arora for the respondents.in C A 154/71.

T.S.-Munjral and Ms. Unila Kapoor for the Respondent
in CA 155/1971.

The Judgrment of the Court was delivered by

SEN, J. These appeals on certificate are directed
agai nst the Judgnent and orders of the Punjab Hi gh Court
dat ed Novenber 19,1969 allowing the wit petitions filed by
the respondents and quashing the inpugned notices of demand
for recovery of the difference between the ampunt which they
had agreed to pay wunder the terms of auction of a |liquor
vend and the anmount realized on re-auction of the vend as
al so the defaulted instalnents of the |icence fee payable in
respect of a liquor vend issued under s. 60 of the Punjab
Exci se Act 1914 (' Act’ for short).

Put very shortly, the essential facts are these. On
March 11, 1969, the Deputy Excise & Taxation Commi ssioner,
Hi ssar held an
719
auction for grating the right to sell country [Iiquor for
Mandi Dabwali for the year 1969-70 at the Coll ectorate. At
the comencenent of the auction, the Deputy Excise &
Taxat i on Conmi ssioner had read out the auction announcenents
and conditions of auction as required under r. 36(4) of the
Punj ab Liquor Licence Rules, 1956 ('Rules’ for short). The
respondents Messrs Lal Chand Bal Raj etc. offered the
hi ghest bill of Rs. 10,111,000 and their bid~ was
provisionally accepted by the Deputy Excise & Taxation
Conmi ssi oner and they were declared to be the highest bidder
as required wunder r. 36(22) of the Rules. Subsequently, the
bid was accepted by the Excise & Taxation Conm ssioner
exerci sing the powers of the Financial Conm ssioner on March
21, 1969 as required wunder r. 36(22) of the Rules. The
respondents however failed to deposit Rs. 50,550 as security
amount as required under r. 36(22A) and thereby contravened
condition No. 15(i) of the conditions of auction and r.
36(23) of the Rules. They were accordingly served wth a
notice dated April 9, 1969 by the Deputy Exci se & Taxation
Conmi ssioner requiring themto show cause why the licence
for country [I|iquor vend, Mandi Dabwali should not be put to
re-auction under r. 36(23A) of the Rules and the deficiency
in price and all expenses of such re-auction recovered from
themin the manner laid down in s. 60 of the Punjab Excise
Act, 1914. in response to the sane, the respondents by their
letter dated April 12, 1969-tried to wiggle out of their
contractual obligations by saying that before the auction it
was announced that no w ne shop shall be opened within a
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radius of three mles of liquor vend, Mandi Dabwali, but
across the border the State Governnment of Punjab had
sanctioned the establishnent of a liquor shop at village
Killianwali which was hardly 2-1/2 nmiles from the State
border and this would mean that there would be two country
liquor shops one at Mandi Dabwali in the State of Haryana
and the other at village Killianwali in the State of Punjab
and this was in breach of condition No. 13(iii) read with r
37(8B) of the Rules, as applicable to the State of Haryana.
Upon this basis, the respondents represented that before
requiring them to deposit the security amount, they shoul d
be given an assurance that no other liquor shop would be
opened.

Al t hough in the show cause notice, the respondents were
intimated that in case they desired to be heard in person
they should appear before the Deputy Excise & Taxation
Comm ssioner at Chandigrah on ~ April 14, 1969, but none of
them turned up on
720
that date. “On the same day, the Deputy Excise & Taxation
Conmi ssi oner rejected the representation of the respondents
and directed re-sale of” thelicence for retail vend of the
country liquor shop at Mandi Dabwali for the year 1969-70
under r. 36(23) of the Rules. The respondents have purposely
kept back the reply that they received from the Deputy
Exci se & Taxation conm ssioner conveying the rejection of
their representation which intimated to ‘them that the
licence for retail vend of country liquor shop at Mand
Dabwal i would be re-auctioned on April 23, 1969 at the
Col l ectorate, Hissar. By his letter dated ~April 15, 1969
addressed to all the Excise & Taxation Oficers in the
State, the Deputy Excise & Taxation comm ssioner forwarded
the notice of re-auction asking themto give wide publicity
to the notice alongwith the announcenents to be made at the
time of re-auction. Copies of the circular letter and the
notice of re-auction were sent . not only to the comm ssioner
Anbala and all the Deputy Conmissioners in the State but
also to the Chief Secretaries and the Excise Conm ssioners
of different States and they were al so requested to give
wide publicity in their States regarding the re-auction of
the licence. At the tine of re-auction held on April 23,
1969, there were as nmany as 52 bidders and ultimately the
liquor vend, Mandi Dabwali was re-sold at the highest bid of
Rs. 6,65,000 for the remaining part of the financial year
On May 8, 1969, the respondents were served - with-a notice of
demand of Rs. 3,46,000 representing the loss on re-sale. The
H gh Court by the judgenent under appeal, quashed the notice
of dermand follow ng the decision in Kanhiya Lal Bhatia & Co.
v. State of Haryana & Os.

The High Court following its decision in Kanhiya Lall’s
case, supra, held that the State Governnment had no“authority
to demand the ampunts for failure of which the vends were
put to re-auction on the ground that the licence fee levied
was in the nature of excise duty. Recently, this Court has
in State of Haryana v. Jage Ram & O's. reversed the decision
of the H gh Court in Kanhiya Lal’'s case, supra, and held
that the anounts which the State Governnment had changed to
the respondents were neither in the nature of a tax nor in
the nature of an excise duty but were in the nature of a
price which the State Governnent were entitled to charge as
consideration for parting with its privilege in favour of
the licensees. That being so, the appeals nust succeed on
this short ground alone. Normally, this would have entail ed
remtting the wit petitions to the Hgh Court for a
decision on nerits but | ooking
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to the fact that the denmands raised were for the financia
year 1969-70, we felt that no useful purpose would be served
inremtting the matter to the Hi gh Court and heard the
parties on nerits.

Apart fromthe question of validity of the charge which
is conmobn to both the appeals, the questions raised in the
two appeals are distinct and separate and they will have to
be dealt with separately.

It is convenient at this stage to set out the rel evant
statutory provisions. s.27 of the Punjab Excise Act, 1914
enpowers the State Government to '|ease’ no such conditions
and for such period as it may deemfit the right of selling
by whol e-sale or retail ~any country liquor or intoxicating
drug within any specified local area. On said | ease being
granted the Col | ector, under sub-s.(2) thereof, has to grant
to the lessee a licence'in the fromof a |ease. S.34 of the
Act provides inter alia that (1) Every licence granted under
the Act shall be subject to payment of such fees, if any, as
the Financial Conm ssioner may direct; and (2) The authority
granting such ~lTicence may require the |licensee to give such
security for the observance of the ternms of his |licence, or
to make such deposits by way of security as he may think
fit. s.58(1) of ‘the “Act confers power on the State
Government, by notification, to mnmke rules for the purpose
of carrying out the provisions of the Act. In particular and
wi thout prejudice to the generality of s. 58(1), sub-s. (2)
thereof provides that the State Governnent may make rul es
with respect to matters enunerated therein. Under cl.(f) the
State Governnent may nmake rules regulating the manner of
hol di ng auctions of liquor shops. S.59 provides that the
Fi nanci al Commi ssioner may, by notification, nake rul es by
cl. (a) to regulate the manufacture, supply, storage or sale
of any intoxicant, cl.(d) prescribing the scale of fees or
the manner of fixing fees payable in respect of any such
licence and by cl.(f) prescribingthe authority by, the
restrictions under, and the conditions on which, any licence
may be granted. The licences, in a |arge neasure, owe their
existence to the rules framed by the Financial Conm ssioner
under S.59. S.60 of the Act, insofar as nmaterial, reads:

"60 (1) Recovery of dues-The followi ng nbneys nanely:

(a) all excise revenue;
(b)*******_
722
(c) all anmounts due to the Government by any
person on account of any contract relating to
the exci se revenue;

may be recovered from the person primarily liable to
pay the same, or fromhis surety (if any), by distress
and sale of his noveable property or by any /other
process for the recovery of arrears of |and revenue due
fromland holders or fromfarmers of land or  their
sureties.”

The Punjab Liquor Licence Rules, 1956 framed by the
Fi nanci al Commi ssioner in exercise of his powers under s.59
of the Act make detail ed provisions regulating the nmanner in
which a licence for the retail vend of country Iiquor shal
be granted by public auction, and the conditions to which it
shall be subject. R 36(22A) of the Rule provides that a
person to whoma country liquor shop has been sold shal
deposit by way of security an anount equivalent to one-
twenty-fourth of the ampbunt of |icence fee determ ned under
r.36(16) within a period of seven days of the date of
auction. R 36(23)(2) provides that a person to whom country
liquor shop is sold shall pay the anbunt of licence fee so
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calculated in 22 equal installnments, each install ment being
payabl e on tho 10th and 26th of each nonth starting fromthe
nonth of April. In the event of failure to pay the
instal ment by the due date, his |licence may be cancell ed.
R 36(23A) interdicts that any person whose bid has been
accepted at the auction fails to nmke the deposit of the
amount of security equivalent to one-twenty-fourth of the

total licence fee as required under r.36(22A), the Collector
may resell the licence by public auction and deficiency in
licence fee and all expenses for such resale shall be

recoverable from the defaulting bidder in the nmanner laid
down in s.60 of the Punjab Excise Act, 1914.

In Har Shanker & O's. v. The Deputy Excise & Taxation
Commi ssioner & Os., this Court held that the wit
jurisdiction of the Hgh Courts under Art.226 was not
intended to facilitate avoi dance of obligations voluntarily
incurred. It was observed that-one of the inportant purpose
of selling the exclusive right to vend |iquor in wholesale
or retail / isto raise revenue. The licence fee was a price
for acquiring such privilege. One who nmakes a bid for the
grant of —such privilege with a full knowl edge of the termns
and conditions attaching to the auction cannot be pernitted
to wriggle
723
out of the contractual obligations arising out of the
acceptance of his bid. Chandrachud, J.. (as he then was
interpreting the provisions of the Punjab Excise Act, 1914
aud of the Punjab Liquor Licence A Rules, 1956 and speaking
for the Court, said:

"The announcenent —of ~ conditions governing the
auction were in the nature of an invitation to an offer
to . those who were-interested in the sale of country
i quor. The bids given in the auctions were offers nmade
by the prospective vendors to the Government. The
Covernment’s acceptance of those bi ds was t he
acceptance of wlling offers  made to it. On such
acceptance, the contract between the bidders / and the
CGovernment becane concluded and a a bi ndi ng agreenent
canme into existence between them
The powers of the Financial - Conmissioner to grant
'iquor licence by auction and to collect licence fees
through the medi um of auctions —cannot by wit
petitions be questioned , by those who, had t heir
venture succeeded, would have relied upon those very
powers to found a legal claim Reciprocal right and
obligations arising out of contract do not depend for
their enforceability wupon whether a contracting party
finds it prudent to abide by the terns of the contract.
By such a test no contract could ever have a hinding
force."

To the sane effect are the decisions of this Court in
State of Haryana & Os. v. Jage Ram & O's. and the State of
Punjab v. Ms Dial Chand G an Chand & Co. |aying down that
persons who offer their bids at an auction to vend country
liquor with full know edge of the terns and conditions
attaching thereto, cannot be permtted to wiggle out of the
contractual obligations arising out of and acceptance of
their bids by a petition under Art. 226 of the Constitution

The observations in Har Shankars case, supra, did not
touch upon the question whether such a contract nust be in
conpliance with Art. 299 (1) of the Constitution. The
guesti on whether the process of |icensing by public auction
of liquor vend involves a contract at all or is nerely the
grant of a privilege and the bidding at a public auction is
with a viewnerely to fix the price for the purchase of the
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privilege, has been engaging the
724
attention of the High Courts for quite sonme time. In Snt
Nanhi bai v. The Exercise Commissioner, M P. & Os. the
Madhya Pradesh Hi gh Court held that the State CGovernnent has
the exclusive privilege of mnufacturing, selling and
possessing intoxicants which it has power to |ease for
consi deration under s. 18 of the MP. Excise Act, 1915 and
that every auction of exci se contract for sale of
intoxicants is a leasing of the Government’s right of
selling intoxicants. P.V. Dixit, C J. speaking for the Court
made follow ng observations on this point which are
pertinent : -
"The principle that the State Governnent has
exclusive right of manufacturing, selling or possessing
i ntoxicants or -, any- country |iquor intoxicating drug
runs through ss. 13 to 18 of the Act.
The inmportant condition that mnust be satisfied
before any licence can be granted to a person for
manuf acture or sale by any country |iquor intoxicating
drug-is that the person nmust first obtain the privilege
or the right of manuf acturing or selling the
i ntoxi cati ng drug.
In every ~auction sale of a 1liquor shop at which
liquor is sold inwholesale, or retail, there is a sale
of the lease off the Governnent’'s right of selling
country liquor intoxicating drug. On the acceptance of
a bid of a person at an auction sale, contract for the
denmi se of the Government’'s  interest is brought into
exi stence and this is ’'followed by the grant of a
licence to the person whose bid has been accepted."
These observations of the |earned Chief Justice have
since been approved of by a Full Bench of the Hi gh Court in
Ram Rattan Gupta v. State of MP. The other two cases on the
poi nt which we nmust notice are: A odhya Prasad Shaw & Anr
v. State of Orissa & Ors. and Ms Shree Krishna Gyanoday
Sugar Ltd. & Anr. v. State of Bihar &, Anr.
725

In Al odhya Prasad Shaw s case, the Oissa H gh Court
and in Ms. Shree Krishna Gyanoday’'s  case, the Patna Hi gh
Court interpreting like provisions of the Bihar & Oissa
Exci se Act, 1915 held that where the State Government in
exercise of its powers under s. 22 of that Act -grants
exclusive privilege to any person on certain conditions
under s. 22 (1) and a licence is received by that person
under s. 22 (2), it cannot be contended that it ambunts to a
contract made in exercise of the executive power of the
State within the meaning of Art. 299 (1) of. the
Constitution. RN Msra, J. speaking for the Court in
Aj odhya Prasad Shaw s case tried to highlight the problem
in these words:

"Law is well settled and parties before us do not
seek to canvass that this constitutional requirenent is
not nandatory. In the field it covers it ‘is a
prerequisite to bring into existence a valid contract.
The question for examination in the present case is,
however, different. |Is there a contract at all and in
case it involves a contract is it one purported to be
made in exercise of the executive power of the State
Covernment is the question for exam nation”

The | earned Judge went on to say:

“In case the result of our investigation is that
it is not a contract in exercise of the executive power
of the State in ternms of the |anguage used in the
Article, it would foll ow that this constitutiona
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requi renent has no application. |  have al r eady
i ndi cated that the settlenent of the shop, the
collection of the fee and the grant of the licence are
all statutory acts by the prescribed authority. The
intention of the Constitution is not to extend the
principles in Art. 299 (1) to cover all possible
contracts. This is why specific ref erence has been

made to contracts "in exercise of the executive
power". It is not necessary for the present purpose
to exanmine whether the 1licensing process involves a

contractual agreenent. Possibly there is an el enent of

contract in the settlenent, but certainly it is not one

entered into in the executive power of the State but is
regul ated by the statute or the rules nade thereunder

In the circunstances in the case. O a statutory

licence even based upon a contract the requirenents of

this Article can not be invoked."
726

In M's. ~Shree Krishna's case, supra, N P. Singh, J.
speaking for the Court rightly observed that when the State
CGovernment in —exercise of its powers under s. 22 of the Act
grants the excl usive privilege of manufacturing, or
supplying or selling any intoxicant like Iiquor to an person
on certain condition, there comes into exi stence a contract
nmade in exercise of its statutory powers and such a
contract does not anpbunt to a contract made by the State in
exerci se of the executive powers.

There is a distinction between contracts which are
executed in exercise of the executive powers and contracts
whi ch are statutory in nature. Under Art. 299(1), three
conditions have to be satisfied before a binding contract by
the Union or the State in Exercise of the executive power
cones into existence :(1) The contract nmust be expressed to
be made by the President or the CGovernor, as the case nay
be. (2) It nust be executed in witing. And (3) The
execution thereof should be by such person and in such
manner as the President or the( Governor nmmy direct or
aut horize. There can be no doubt that a contract which has
to be executed in accordance with Act. 299(1) is nullified
and becones void if the contract is not  executed in
conformty with provisions of Art. 299(1) and there is no
guestion of estoppel or ratification in such cases. Nor can
there be any inmplied contract between the Governnent and
anot her person: K. P. Choudhary v. State of MP., Ml ancthand
v. State of MP., State of MP. v. Ratfan Lal and State of
M P. v. Firm Gobardhan Dass Kail ash Nat h.

It is well settled that Art. 289(1) applies to a
contract made in exercise of the executive power of. the
Union or the State, but not to a contract nade in exercise
of statutory power, Art. 299(1) has no application to a case
where a particular statutory authority as distinguished from
the Union or the States enters into a contract which is
statutory in nature. Such a contract, even though it is for
securing the interests of the Union or the States, is not a
contract which has been entered into lay or of behalf of the
Union or the State in exercise of its executive powers. In
respect of forest contracts which are dealt with by this
Court in K P. Choudhary’s, Milanthand' s, Rattan Lal 's and
Fi rm Gobar dhan Dass’s cases, supra,
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there are provisions in the Indian Forest Act, 1927 and the
Forest Contract Rules franed thereunder for entering into a
formal deed between the forest contractor and the State
CGovernment to be executed and expressed in the nanme of the
CGovernor in conformty with the requirements of Act. 299(1),
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whereas under the Punjab Excise Act, 1914; I|ike sone other
State Excise Acts, once the bid offered by a person at an
auction-sale is accepted by the authority conpetent, a
conpl eted contract cones into existence and all that s
required is the grant of a licence to the person whose bid
has been accepted. It is settled |law that contracts made in
exercise of statutory powers are not covered by Art. 299(1)
and once this distinction is kept in view, it wll be
mani fest that the principles laid dowmm in K P. Chowdhary’
Mul anthand’ s, Rattan Lal’'s and Firm Gobardhan Dass’'s cases
are not applicable to a statutory contract. In such a case,
the Collector acting as the Deputy Excise & Taxation
Conmi ssi oner conducting ‘the auction under r. 36(22) and the
Exci se Conmi ssi oner exercising the functions of t he
Fi nanci al Commi ssioner ~accepting the bid under r. 36(22A)
al t hough they undoubtedly act for and on behalf or the State
CGovernment for rai sing public revenue, they have the
requi site authority to do so under the Act and the rules
framed thereunder _and therefore such a contract which cones
i nto being on acceptance of the bid, is a statutory contract
failing outside the purview of. Art. 299(1) of the
Constitution.

We are clearly of the opinion that in the case of a
Statutory contract 1ike the one under " the Excise Act, the
requirenents of Art.  299(1) cannot be invoked. In A
Danodaran & Anr. v. / State of Kerala & Os, the Court
interpreting s.28 | of the Kerala Abkari~ Act, 1967 which was
in pari materia with s.60 of the Punjab Excise Act, 1914
held that even if 'no fornmal deed had been executed as
required under Art. 299(1), still the liability for paynent
of the balance of the licence anount due coul d be enforced
by taking recourse to s.28 of the Act. The Kerala H gh Court
rejected the contention of the appellants by hol ding that
the liability to satisfy the dues-arising out. O a bid was
enforceabl e under s.28 quite _apart from any contractua
l[iability and this view was upheld by this Court on the
ground that the word "grantee’ in s.28 has’/ a wde
connotation to nean a person who had been granted the
privilege by acceptance of his bid. It was further hel'd that
the statutory duties and liabili-

728

ties arising on acceptance of the laid at a public auction
of a liquor contract may be enforced in accordance with the
statutory provisions and that it was not condi tion

precedent for the recovery of an amount due under s.28 of
the Act, that the anount due and recoverabl e shoul d be under
a formally drawn up and executed contract. This is in
recogni tion of the principle that the provisions of
Art.299(1) of the Constitution are not attracted to the
grant of such a privilege to vend |iquor under the Act.

In Kishori Lal Mnocha's case, supra, there was
reauction of a liquor vend on the highest bidder’'s failure
to deposit one-sixth of the bid amunt as security deposit
and the question was whether the State was entitled to
recovery in a suit the deficiency on reauction. The decision
in Mnocha's case is clearly distinguishable for two
reasons: first, there was nothing to show that the bid had
been accepted by the Excise Comm ssioner under r. 359(2) of
the U.P. Excise Manual. Further, r. 357 under which the
excise authorities put the vend to reauction had not been
published in the official gazette as required by s.77 of the
U P. Excise Act, 1910 and thus had no statutory force. No
such question arises in these cases as the liability that is
sought to be enforced against the respondents by the
i mpugned notices of demand is a statutory liability in terns
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of condition 15(1) of the conditions of auction read with
r.36(23) of the Rules and the anount is recoverable from
themin the manner laid down in s.60 of the Act.

The short question that falls for deternmination in
these appeals is whether the State Government was entitled
to realise the difference which the respondents had agreed
to pay under the terns of auction of a liquor vend and the
amount realised on reauction of the vend, as also the
defaulted instalnment of the |icence fee payable in respect
of a liquor vend. The first of these questions arises in
Cvil Appeal No.154(N) of 1971 while the second in Civi
Appeal No. 155(N) of 1971. W wll deal with themin that
order.

Cvil Appeal No. 154 (N) of 1971

There is no substance in the contention that the
respondent were not served wth a notice under r.36(3) of
the Rules. The date of reauction was fixed by the Excise &
Taxat i on Comm ssioner ~ under r.36(2). On April 14, 1969, the
Deputy ' Excise & ~Taxation Conmi ssi oner rej ected the
representation nmade by the respondents and directed resale
of the licence for retail vend of country |liquor shop
729
Mandi Dabwali for the-year 1969-70. It is accepted before us
that the Deputy Excise & Taxation Comm ssioner had conveyed
to the respondents that their representation had been
rejected and that the licence for retail vend for Mand
Dabwal i shop would be reauctioned on April 23, 1969, at the
Col l ectorate, Hissar. The respondents have wthheld the
docunent and an adverse inference "nmust necessarily be drawn
against them It is quite obvious that the respondents were
duly given notice of re-auction as under r.36(3). It 1is
evident from the return filed by the State Governnent that
copies of circular letter dated April 15, 1969 by the Deputy
Exci se & Taxation Conmi ssioner and the notice of re-auction
of even date issued by him were vent not only to the
Conmi ssioner, Anbala but to all the Deputy Conm ssioners as

well as to all the Excise & Taxation officers in the State
but al so to the Chi ef Secretaries and the Exci se
Conmi ssioner of different State. Fromthis, it is quite

apparent that w de publicity was given throughout the State
of Haryana as well as in other State regarding the date and
pl ace of re-auction as enjoined by r.36(3) of the Rules. As
already stated, there were as many as 52 hidders present at
the time of re-auction. The decision in Jage Ranis case
supra is clearly distinguishable on facts. There, the Court
on a consideration of the material on record found that
there was nos substantial conpliance either in the letter or
in spirit wth the requirenents of r.36(3) of  the Rules.
Since the re-auction in that case did not conformto the
rules, the Court held that the defeating bidders could not
be held liable to nmake good the difference between the
amount which was payable by them and the amount which was
fetched at the re-auction. The principle |laid down in Jage
Ranmis case, supra is clearly not attracted in the facts and
circunstances of the present case. The first contention
regarding the invalidity of reauction held on April 23, 1969
based on r.36(3) of the Rules nmust therefore fail

Equally futile 1is the contention that the respondents
had withdrawn their bid and therefore they could not be
mul cted for the difference between the anount which they
were liable to pay and the amount realized by re-sale of the
vend. This is not a case of the type reported in Union of
India & ors. v. MS. Bhim Sen Walati Ram which |aid down the
wel | -settled principle that an offer can al ways be w t hdrawn
before it is finally accepted and that a conditiona
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acceptance is not an acceptance in law. In Bhim Sen Wl ati
730
Rami s case, supra, the Court held that the contract of sale
was not conplete till the bid was confirmed by the Chief
Conmi ssioner and till such confirmation the person whose bid
had been provisionally accepted was entitled to withdraw his
bid and that when the bid was wthdrawmn before the
confirmation of the Chief Conmm ssioner, the bidder was not
liable for damages on account of any breach of contact or
for the shortfall on the re-sale: It was observed
"It is not disputed that the Chief Comni ssioner
has di sapproved the bid offered by the respondent. If
the Chief Comm ssioner had granted sanction under

"cl.33 of Ex. D23 the auction sale in favour of the

respondent woul d have been a conpl eted transacti on and

he woul d have been Iiable for any shortfall on the
resale. As the essential pre-requisites of a conpl eted-
sale are mssing in this case there is no liability

i nposed on the respondent for paynment of the deficiency

inthe price."

It is_ urged on the strength of these observations that
the respondents were entitled to wthdraw their bid by
declining to make the security deposit. The contention
cannot be accepted. For onething, this was not a case where
there was nere conditional acceptance of the highest bid of
the respondents by the Deputy Excise & Taxation Conmi ssioner
at the tinme of the auction on March 1, 1969, but their kid
was al so accepted by the Excise & Taxation Conmni ssioner on
March 21, 1969 as required under r. 36(22A).

The respondents could not. unilaterally by their letter

dated April 12, 1969 rescind the contract on the pretext
that the State Governnent of Punjab hail opened 2 new |iquor
shop at village Killianwali across the State border which

was contrary to condition No. 13(iii) of the conditions of
auction read with r. 37(8B) of the Rules. Even though this
may have been in breach of the inter-State agreenent between
the State Governnents of Punjab and Haryana, the opening of
such a liquor vend by the State Governnent of Punjab at
village Killianwali could not justify the respondents in not
maki ng the security deposit of Rs. 50,550. It appears from
the return filed by the State Government that  although
condition No. 13(iii) had been read out before the auction
began as required under r. 36(4), there was no nention that
there was an inter-State agreenent between the two State
Governnments and that

731
it was a condition of sale that the State Governnent of
Punj ab woul d not open a liquor vend wthin a radius of

three mles fromthe State border. Nor would this anmpunt to
a breach of the conditions on the part of the /'State
Governnment of Haryana or furnish a ground absolving the
respondents of their liability to pay the shortfall. The
second contention that the respondents had w thdrawn their
bid and were therefore not liable for the | oss of re-auction
of liquor vend at Mandi Dabwali cannot be sustai ned.

In Har Shanker’s case, supra, this Court held that the
wit jurisdiction of the H gh Courts under Art. 226 was not
intended to facilitate avoi dance of obligations voluntarily
incurred. It was observed that one of the inportant purposes
of selling the exclusive ar right to vend liquor in
whol esal e or retail is to raise revenue. The |licence fee was
a price for acquiring such privilege. One who nmakes a bid
for the grant of such privilege with full know edge. O the
ternms and conditions attaching to the auction cannot be
permtted to wiggle out of the contractual obligations
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arising out of the acceptance of his bid. In dealing with
the question, Chandrachud, J. said:
"The powers of the Financial Conm ssioner to grant

[iquor licences by auction and to collect |icence fees
through the medi um of auctions cannot by wit petitions
be questioned by those who held their wventure
succeeded, would have relied upon those very powers to
found a legal claim Reciprocal rights and obligations
arising out of contract do not depend for their
enforceability upon whether a contracting party finds
it prudent to abide by the terms of the contract. By
such a test no contract could even have a binding
force."

To the sane effect are the decisions of this Court in
State of Haryana & Ors. v. Jage Ram & Os. and the State of
Punjab v. Ms Dial Chand & Gan Chand & Co. |aying down that
persons who offer their~ bids at an auction to vend country
[iquor with full know edge of ‘the ternms and conditions
attaching thereto, cannot be permtted to wiggle out of the
contractual obligations arising out of the acceptance of
their bids by a petition under Art. 226 of the Constitution
732

G vil Appeal No. 155 (N) of 1971

At an auction for the licence of retail vend for Butana
in the Rohtak district for the financial year 1968-69 held
by the Deputy Excise & Taxation Conmi'ssioner on March 11
1968 at the Collectorate, Rohtak, the respondents Messrs Ram
Ki shan Pritiam Singh & Co. Ofered the highest bid of Rs.
1, 40, 000. The Deputy Excise & Taxation Conmi ssi oner accepted
their bid at the conclusion on'the auction. On the sane day,
the respondents deposited Rs. 5,811 equivalent to one-
twentieth of the Ilicence fee representing the security
amount and started operating the said licence we.f. April 1
1968. It appears that they drew their supplies by making
applications to the a Excise & Taxation Oficer, Rohtak for
the i ssuance of challans for deposits of still-held duty in
the treasury, and after crediting into the treasury a sum
equivalent to the excise duty payable on the strength of
permts issued by him Adnmittedly, the respondents worked
the contract throughout the period without naking any
payment of Rs. 1,40,000 towards the licence fee which was
payable in 23 fortnightly instalnents. The respondents on
being served with a notice of demand for paynment of Rs.
13,000 representing t he first of such fortnightly
installnents filed a wit petition in the High Court and the
H gh Court following its decision in Kanhiya Lal’'s case,
supra, struck down the notice of demand. It is accepted at
the bar that the respondents have not paid anything towards
the licence fee of Rs. 1,40,000 due and payabl e by them

Upon these facts, the Excise & Taxation Conmi ssioner
woul d have been justified in cancelling the licence-in terns
of r.36(23)(2) of the Rules which is in these terns :

"A person to whom a country spirit shop is sold
shal | pay the annual licence fee in 23 equa

i nstal mnents, each instalnment being payable on the 10th

and 26th of each nmonth starting from the nonth of

April. In the event of failure to pay the instal nent by

the due date, his licence may be cancelled."

There was a fundament al breach of an essentia
condition by the respondents. In a comercial contract of

this nature, for the performance of which a definite tine
has been fixed and the contract specifies the npde of
paynment i.e. specifies the dates on which The installnents
of the licence fee are to be paid, tinme is of the essence
733
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of the contract. R 36(23)(1) of the Rules specifically nakes
time of the essence. It therefore follows that paynent to
the instalments on the due dates was a condition pre-
requisite to the performance of the contract, and that the
failure of the respondents to nake such payments relieved
the State Government of their obligations. The Excise &
Taxat i on Comm ssioner would therefore have been justified if

he had cancelled the |icence under r. 36(23) and put the
liquor vend to reauction for the remaining period of the
financial year. Instead of taking this drastic step of

cancel l ation of contract, the Deputy Excise & Taxation
Conmi ssi oner served the respondents with the inpugned notice
of demand for paynent of the first fortnightly instal nent of
Rs. 13,000. The respondents were bound to pay the defaulted
instal ment on the due ~date but wthout conplying with the
noti ce of denmand noved the Hi gh Court under Art. 226 of the
Constitution challenging the demand on the ground that the
licence fee partakes of the nature on an excise duty. As
already stated, the High Court following its decision in
Kanhiya Lal's case struck down the notice of demand. The
result has_ been that the respondents enjoyed the privilege
of retail vend of country liquor, Butana for the entire
period wi thout payments of- any Ilicence fee. On nerits,
| ear ned counsel appearing for the respondents had nothing to
urge agai nst the inpugned notice of demand.

The result therefore is that the  appeals succeed and
arc allowed wth costs throughout. The judgnment and, orders
of the H gh Court dated Novenber 11, 1969 quashing the
i mpugned notice of demand served on the respondents are set
aside and the wit petitions filed by the respondents are
di sm ssed
N. V. K. Appeal s al | owed.
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