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ACT:
Code of Criminal procedure, 1898 (Act 5 of 1898), s.
197- - scope of

HEADNOTE

The appellant made a conpl ai nt against the respondent, an
Assi stant Conmi ssioner  of Police for having commtted an
of fence under s. 348, Indian Penal Code, alleging that on
the arrest of the appellant under s. 1208/ 420 Indian Pena
Code, the respondent had refused to grant himbail until a
certain sumwas paid or acknow edged in‘witing to be paid
to the conmplainant. The Chief Presidency Mgistrate issued

process. On revision, the Hgh Court quashed the  process
hol ding that sanction of the State Government under s. 197
Code of Crimnal Procedure ought to have been obtained. O

appeal by special leave, it was contended that" the High
Court in quashing the process had proceeded to decide on the
nerits of the case even though there was no material before
it and therefore its judgnment could not stand:

Hel d: (i) For ~considering whether s. 197 Code of
Crimnal Procedure would apply the Court nust confine itself
to the allegations nade in the conplaint. But that does not
nmean that it need not | ook beyond the form in which the
al l egati ons have been nmade and is incompetent to  ascertain
for itself their substance

(ii) The sanction of the appropriate authority for/  the
respondent’s prosecution was necessary under s. 197 Code of

Crimnal Procedure. Whether a person charged--with an
of fence should or should not be released on bail  was a
matter within the discretion of the respondent and if  while
exercising a discretion he acted illegally by saying that

bail would not be granted unless the appellant did sonething
which the appellant was not bound to do, the respondent
cannot be said to have acted otherwise than in his capacity
as a public servant.

JUDGVMVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Criminal Appeal No. 90 of
1961.

Appeal by special |eave fromthe judgment and order dated
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January 10, 1961, of the Calcutta High Court in Crimnal
Revi si on No. 1545 of 1960.
Sukumar Ghose, for the appellant.
D. N. Mikherjee, for the respondent.
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January 21, 1964. The Judgment of the Court was delivered
by
MUDHOLKAR J.-This is an appeal against the judgment of the
Calcutta High Court quashing the issue of process against
the respondent.
The respondent is an Assistant Comm ssioner of Police in the
Cty of Calcutta and the appellant had nmade a conplaint
agai nst himalleging that he had coomitted an offence under
s. 348, |.P.C that is, wongful confinement in order to
extort a confession or conpel restoration of property.
The facts as all eged by the appellant are as foll ows:
One Manoharl al Seth had l'odged a conplaint on July 28, 1960
agai nst- him and two other persons Fatehlal and Jaichand for
of fences ~'under s. 120B/420, “|.P.C. and s. 420 |I|.P.C
Manoharlal ~Seth had alleged in his conplaint that these
persons had induced himto purchase a bar of brass for Rs.
6,000 on the representationthat it was of gold and thus
duped him Upon this conplaint, investigation was taken up
by the police. He cane to know Manoharlal Seth in the
course of his business. They were on quite friendly terms
in the beginning and |l ater on considerable differences arose
between him and | Manoharlal Seth. As a result of that
Manoharlal Seth told him that -unless he settled hi s
di fferences wth Manoharlal Seth according to the latter’s
dictates he would put himinto trouble through his friend,
the respondent, and that it is because of this that
Manoharlal | odged a conplaint against  him for cheating.
This conplaint was thus a fal se conplaint and it is ' comon
ground that ultimately it was dismissed by the Presidency
Magi strate, 8th Court, Calcutta on January 2, 1961
Then according to the appellant, on-August 3, 1960 at about
6-00 AM P. C Kundu, Sub-Inspector of Police attached to
Burrabazar Police Station along with another Sub-Inspector
S. Bhattacharya, visited his residence, searched his’  house
and arrested him Neither of them had any warrant with them
for the search of the house or for the
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arrest of the appellant. Upon enquiry by him from these
persons they told himthat this was being done under the
orders of the respondent. After his arrest the appellant
said that he was taken to the Burrabazar police station at
about 7-00 a.m and then to Jorasanko Police Station and
produced before T. K. Tal ukdar, Sub-Ilnspector in charge of
that police station. Fromthere he was taken to various
places in Calcutta with a rope tied round his wai st by Kundu
and Bhattacharya and was eventually produced at “about 12
noon before the respondent in his office at Lal bazar. | There
the respondent started threatening the appellant and asked
him to settle the dispute with Manoharlal Seth and pay him
Rs. 5,000 or to acknowl edge in witing that he would pay
this sumof noney to Manoharlal Seth. At about 3-30 p.m on
the sanme day his brother Iswarilal acconpanied by a |awer
Chakravarthy visited the respondent’s office and sought the
appellant’s release on bail as the offence was a bailable
one. The respondent, however, refused to grant bail saying
that no bail would be granted until a sumof Rs. 5,000 was
paid to Mnoharlal Seth. The appellant says that he was
detained at Lalbazar Police Station till 8-00 p.m From
there he was taken to Jorasanko Police Station and kept in
the |l ock-up for the whole night. On the next day, that is,
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August 4, 1960 he was agai n produced before the respondent
at Lal bazar where the latter repeated his threats and that
after obtaining his finger prints and taking his photographs
he was taken to the court of the Additional Chief Presidency
Magi strate where he was rel eased on bail at about 2-30 p.m
On  August 19, 1960 the appellant preferred a conplaint
before the Chief Presidency Magistrate, Calcutta, under s.
348 and s. 220, |I.P.C. and s. 13C of the Calcutta Police
Act, 1866. In so far as two of the persons nanmed as accused
therein, S. I. Kundu and S. |. Talukdar, he decided to issue
process against themunder s. 220 I.P.C. and s. 13C of the
Calcutta Police Act. As regards the respondent, he decided
to issue process against himunder s. 348, |I.P.C. Upon a
revision application preferred by the respondent the High
Court quashed the process issued agai nst him by
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the |earned Chief Presidency Magistrate. The ground urged
bef ore; the Hi gh Court on behal f of the respondent was that
before he could be proceeded against sanction of the State
Covernment ~under~ s. 197, Cr. P.C. ought to have been
obt ai ned.  _Thi-s contention was upheld by the Hi gh Court.
On. 1 behalf of the appellant M. Sukumar Ghose contends that
the H gh Court in quashing the process has proceeded to
decide on the nerits of the case even though there was no
material before it /to do so and that therefore its |udgnent
cannot stand.

It is true that for considering whether s.- 197, C.P.C
woul d apply the Court must confine itself to the allegations
made in the conplaint. But that does not nean that it need
not | ook beyond the formin which the allegations have been
made and is inconpetent to ascertain for itself their
subst ance. Here the substantial allegation is ‘that the
respondent questioned the appellant when he was produced at
his office in Lal bazar, asked himto restore Rs. 5,000 to
Manoharlal Seth who had |odged a conplaint of cheating
agai nst the appellant and two others and that he declined to
release him on bail. No doubt the appellant has/ nade a
grievance in his conplaint that the respondent said that the
appel lant would not be released on bail unless he ‘either
pai d the anmount or acknow edged in witing his liability to
pay this anpbunt. Assuming that the allegation is true all
that the thing boils down to is that the respondent refused
to enlarge the appellant on bail and that he wanted the
appellant to settle the matter with Manoharlal Seth. It
cannot be disputed that whether a person charged wth an
of fence should or should not be released on bail- was a
matter within the discretion of the respondent and if while
exercising a discretion he acted illegally by  saying  that
bail would not be granted unless the appellant did sonething
which the appellant was not bound to do, the respondent
cannot be said to have acted otherwi se than in his® capacity
as a public servant. For this reason the sanction of the
appropriate authority for the respondent’s prosecuti on was
necessary under s. 197, Cr-P.C
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M. Chose, however, contends that the appellant’s detention
in the respondent’s office was illegal and that, therefore,

the respondent could not be said to have been in a position
to exercise any lawful authority with respect to him It is
difficult to appreciate how the appellant’s detention could
be said to be illegal because it was in pursuance of the
i nvestigation of the conplaint |odged by Mnoharlal Seth
that he was arrested and brought for interrogation before
the respondent. It was not disputed before us t hat
i nvestigation into Manoharlal’s conplaint had been ordered
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though there is a dispute as to whether it was ordered by
the respondent or by the Deputy Conmi ssioner of Police.
Whet her it was by one or the other makes little difference.
W would like to nake it clear that M. Ghose did not
contend before wus that the appellant’s detention in the
office of the respondent was illegal because his initia
arrest was without a warrant. But we may point out that a
police officer is legally empowered to arrest a person
alleged to have comitted an offence under s. 420, 1.P.C
wi t hout a warrant.

Such being the position the H gh Court was justified in
guashi ng the process. Accordingly we disnmss this appeal
Appeal dism ssed




