http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 7

PETI TI ONER
COLLECTORS OF CENTRAL EXCI SE

Vs.

RESPONDENT:
NEW TOBACCO CO. ETC. ETC.

DATE OF JUDGVENT: 09/ 01/ 1998

BENCH
S. C AGRAVAL, G T. NANAVATI

ACT:

HEADNOTE

JUDGVENT:

W TH
C. A Nos. 4513- 14/ 92, 165861/ 94, 1729/ 93,3111/ 93, 7684/ 96.

7685/ 96, 7719- 21/ 96, 4913-15/93, 10001/ 95, 5423/93 AND 7535/ 95

AND
Cl VI L . APPEAL NO. 49 OF 1988
(Arising our of SLP @No. 19566/ 94)
JUDGMENT

NANAVATI . J.

In this batch of cases, the question that arises for
consi deration is whether a Central Excise notification conmes
into force with effect fromthe date on which it is printed
in the Government Gazette or from the date it  is nade
avail able to public.

To illustrate the circunstances in which this question
arises, we wll state the facts of Cvil Appeal No. 4569 of
1989. The conpany involved in this appeal is the New Tobacco
Conpany Limted. It was earlier known as Duncan Tobacco
Conpany. It is engaged in nanufacturing cigarettes. Since
1979, it wused to pay duty on cigarettes nmanufactured by it
at the rate fixed by Central excise Notification No. 30/79
dated 1st March. 1979, as anended fromtime to tinme. It was
rescinded wth effect from 30th Novenber, 1982 by
Notification No. 284/82-C dated 30th Novenber, 1982, which
prescri bed new rates of excise duty. Between 30th Novenber,
1982 and 8th Decenber, 1982, the Conpany cleared 79,456
mllion cigarettes and paid duty thereon at the rate fixed
by the Notification dated 1st March, 1979, as it did not
know that a new notification was issued on 30th Novenber,
1982. As the Conpany had paid duty at a |l esser rate, a Show
Cause Notice dated 22nd Decenber, 1982, was issued calling
upon the Conpany to show cause why it should not pay the
di fferential anmpbunt between the duty short paid and the duty
whi ch had beconme payable in term of the new notification
dated 30th Novenber, 1982. The Assistant Collector by his
Order Dated 11th April, 1983, confirned the said demand. The
order of the Assistant Collector was upheld by the Coll ector
of Central Excise (Appeals) on 4th GCctober, 1985. It then
appeal ed to the Customs, Excise and Gold (Control) Appellate
Tribunal. Only content in pressed by the Conpany therein was
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that the Notification dated 30th Novenber, 1982 was nade
available to the public on 8th Decenber, 1982 and,
therefore, duty at the notification issued under the Act
shal | be published in the official Gazette. Thus publication
inthe official Gazette is the only statutory requirenent.
The Notification is dated 30th Novenber, 1982 and the
Gazette in which it was printed also bears the sane date
i.e, 30th Novenber, 1982 and, therefore, that date should be
regarded as the date of its publication. On the other hand,
it was contended by the | earned counsel for the respondents
that publication cannot be equated with nere printing and it
is the availability of the printed material to the genera
public that constitutes publication as required by the
statute and the rules of natural justice.

Section 38 of the Act provides that all the rul es nade
and notifications issued under the Act shall be published in
the official Gazette. So, the requirement of Section 38 is
publication of the rules and ‘the notifications in the
of ficial Gazette. The dictionary neaning of the word publ
c’ as given in Webster’s Conpr ehensi ve Dictionary.
International Edition, is™"(1) To make known or announce
publicly; promulgate; proclaim (2) To print and issue to
the public (3) To communicate to a third person." According
to the Legal dd ossary, published by the Legislative
Departnment, Mnistry of Law, Justice and Conpany Affairs,
CGovernment of India/in 1992, it neans "to nake generally
accessible or available; to place before or offer to public;
to bring before the public for sale or distribution". Thus
the word publish’ connotes not only an act of printing but
al so further enhanced rate could be |awfully demanded from
it only from 8th Decenber, 1982. In support of its
contention the conpany had produced a letter dated 2nd
August, 1983 obtained by its sister~ concern Ms. Nationa
Tobacco Conpany from the Controller of Publications,
Department of Publication, Mnistry of Finance, Government
of India, which stated that  Notification No. 284/82 dated
30t h Novenber, 1982 was placed for sale to the public on 8th
Decenber, 1982. The Tribunal relying upon the said letter
and the decision of the Bonbay Hgh Court in GT.C
Industries Limted V/s. Union of India [1988 (33) ELT 83]
held that publication as contenplated by Section 38 of the
Central Excise and Salt Act, 1944 and Rule 8 of the Centra
Exci se Rul es, cannot be equated with mere printing and it is
the availability of the printed mterial to the genera
public that constitutes the required publication. Taking
this view, it further held that the excess recoveries of
duty made during the period from 30th Novenber, 1982 to 3rd
Decenber. 1982 cannot be retained by the Authorities as the
Conpany was not liable to pay duty at the rate fixed by the
Notification dated 30th Novenber, 1982 for the said period.
The Collector of Central Excise has, therefore, filed this
appeal under Section 35-L (b) of the Act.

It was contended by the |earned counsel for the
appel l ants that the only requirement of Section 38 of the
Act is that all the rules nade and action of issuing or
nmaking it available to the public. Notification, according
to Webster’s Third New International Dictionary, inter alia
nmeans "1: the act or an instance or notifying : Intimation
Notice; est: the act of given official notice or
information; 2: a witten or printed mtter that gives
notice". The Legal dossary, referred to above, defines it
as "a witten or printed matter that gives notice". Even if
we go by the dictionary neaning the requirenent of
publishing the notifications would connote that what s
intended to give notice or information to the public can be
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treated as published only when it is nade available to the
public so that they can know about it. The requirenent of
publishing the notifications in the official Gazette, which
is an official journal or a newspaper containing public
notices and other prescribed nmatters, also indicated that
the word publish” in Section 38 should be so interpreted.

W will refer to the decisions to which our attention
was drawn by the |learned counsel, In Harla vs. The State of
Raj ast han {1952 SCR 110} the facts were that a Council of
M nisters, appointed to look after the Governnment and
Admi ni stration of Jai pur State during the Maharaja’s
mnority, passed a resolution which purported to enact the
Jai pur Qpium Act and the question which had arisen for
consideration of this Court was whether the mere passing of
he resolution without pronulgation or publication in the
Gazette or other neans as known to the public was sufficient
to make it law. This Court referred to the rule prevailing
in this behalf if England that acts of Parliament becone | aw
fromthe first nonent of the day on which they received the
Royal assent, but the Royal proclanations only when actually
publ i shed-in the official  Gazette and cited with approva
the decision in Johnson v. ~Sargent [1981 (1) KB 101],
wherein it was held that the order of the Food Controller
did not become operative wuntil it was nade known to the
public. This Court also noticed that "nor is the principle
peculiar to England. It was applied to France by the Code
Napol ean, the first Article of which states that the |aws
are executory "by wvirtue of the pronulgation thereof’ and
that they shall conme into effect “"fromthe noment at which
their pronul gati on can have been known". It also pointed out
that such a rule has been applied in India infor instance
matters arising under Rule 119 of the Defence of India
Rules. it then nmade an inportant observation that this rule
was only an application of a deeper rule which is founded on
natural justice. It has further observed that "it would be
against the principles of natural justice to permt the
subjects of a State to be punished or penalised by | aws of
whi ch they had no know edge and of which they could not even
with the exercise of reasonable diligence have acquired any
know edge. Natural justice required that before a |law can
become operative it nust be promulgated or published. It
must be broadcast in some recogni sable way so that all nen
may know what it is; or all the very least, there nust be
sone special rule or regulation or customary channel by or
through which such knowl edge can be acquired wth the
exerci se of due and reasonable diligence. The thought that a
decision reached in the secret recesses of .a chanber to
which the public have no access and to which even their
accredited representatives have no access and of. whi ch they
can nornally know nothing, can nevertheless affect /their
lives, liberty and property by the nere passing of a
Resol ution without anything nore is abhorrent to civilized
man. It shocks his conscience. In the absence therefore of
any law, rule, regulation or custom we hold that a law
cannot cone into being in this way, Promulgation or
publication of sone reasonable sort is essential." Taking
this view this Court held that a resolution of the Counci
of Mnisters in the Jaipur State w thout publication was not
sufficient to nake the | aw operative.

In State of Maharashtra vs. Mayer Hans Ceorge
[1965(1) SCR 123], what had happened was that a Gernan
smuggl er left Zurich for Mnila by a Swiss plane on 27th
Noverber, 1962 with 34 kilos of gold. He had not declared it
inthe manifest for transit. The plane arrived a Bombay on
28t h. The Passenger had remained in the plane. The custons
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authorities, on search, recovered the gold carried by himon
his person. He was prosecuted for inporting gold into India
in breach of Sections 8(1) and 23(1-A) of the Foreign
Exchange Regulation Act and the notification dated 8th
Noverber, 1962 of the Reserve Bank of India, which was
published in the Gazette of Indian on 24th Novenber. The
respondent was convicted by the Magistrate but acquitted by
the High Court. One of the contentions raised by himwas
that a notification being nerely subordinate and del egated
| egislation could be deemed to be in force only when it
brought to the notice of the persons affected by it and that
as the sanme was published in the Gazette only on Novenber
24, 1962 whereas he |eft Zurich on 27th, he could not have
had know edge about the restrictions inmposed by that
notification. This Court rejecting that contention held that
the notification was published and nade known in India by
publication in the Gazette and the ignorance of it by the
accused who was a foreigner was wholly irrel evant and made
no differenceto his liability. Relying upon the decision it
was contended by the | earned counsel for the respondent that
it is the cardinal principle of the crimnal jurisprudence
that a person should be convicted for an offence unless the
person or persons affected by the prohibition are in a
position to observe the law or to pronote the observance of
the law. The said observation was nmade by this Court in the
context of neans rea being a necessary ingredient of the
offence. In that very case this Court has observed that
i ndi vi dual service  of a general notification on very nmenber
of the public is not necessary and all that the subordinate
| aw- maki ng authority can or ~need do would be to publish it
in such manner that persons can, if they are interested,
acquai nt thenselves with its contents.

In State of Madhya Pradesh vs. Ram Ragubir ' Prasad
Agarwal [AIR 1979 SC 888], while interpreting the word
‘publish” in Section 3(2) of MP. Prathanmk, Mddle Schoo
Tat ha Madhyam k Shi ksha (Pat hya Pust akon Sanbandh
VWyavast ha) Adhi niyam this Court observed that "in our Vview,
the purpose of S. 3 aninmates the nmeaning of the expression
“publish.*Publication” is the wact publishing anything;
offering it to public notice, or rendering it accessible to
public scrutiny..... an advising of the public; a making
known of sonething to them for a purpose. Logomachic
exerci ses need not detain us because the obvious |egislative
object is to ensure that when the Board lays down the
‘syllabi’ it rmust publish ‘the same’ so that when the stage
of prescribing text-books according to such syllabi arrives,
both the publishers and the State Government and even the
educationi sts anong the public my have sone precise
conception about the relevant syllabi to enable Governnent
to decide wupon suitable text-books fromthe private narket
or conpiled under S.5 by the State Governnent itself. In our
view, therefore, "publication" to the educational world is
the connotation of the expression. Even the student and the
teaching conmunity may have to know what the relevant
syl labus for a subject is, which nmeans wi der publicity than
m ni mal communi cation to the departnental officialdom"

Following this judgnent Madras Hi gh Court in Asia
"Tobacco Co, Ltd Vs, Union of India [1984 (18) ELT 152]
held that in such cases the effective date is the date of
know edge and not the date of the official Gazette. The
rel evant observation nmade in paragraph 4 of the said
j udgrment are as under :-

"The mere printing of the
official Gazette containing the
rel evant notification and without
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maki ng the sane available for
circulation and putting it on sale
to the public will not ambunt to
t he ‘notification wi t hin t he
meani ng of rule 8(1) of the Rules.
The intendnment of the notification
inthe Oficial Gazette is that in
the case of either gr ant or
wi t hdrawal of exenption the public
must conme to know of the sane.
‘Notify’ even according to ordinary
dictionary neaning would be "to
take note of, observe; to nmeke
know, publ i sh, procl ai m to
announce; to give notice to; to
inform. It would be a nockery of
the rule t o state that it would

suffice the pur pose of the
notification if the notification is
nerely printed in the Oficia

Gazette, without meking the sane
avail able for <circulation to the
public or putting it on sale to the
public...... Neither” the date of
the notification nor the date of
printing, nore /the date of Gazette
counts for ‘notification’ wthin
the neaning of the rule, but only
the date when  the public gets
notified in the sense, the
concerned Gazette is nmade avail able
to the public. The date of rel ease
of the publication is the decisive
date to make the notification
effective. Printing of the Oficia
Gazette and stacking them w thout
releasing to the public would not
amount to notification at all.....
The respondents are taking up a
stand that petitioner is expected
to be aware of the Wthdrawa
Notification and the words ‘put up
for sale to public; are not
synonynous and offering for sale to
publish is a subsequent step which
cannot be inported into the Act,
and the respondents are expressing
simlar stands. They could not be
of any avail at all to the
respondents to get out of the |ega
implications flowing fromwant of
due notification, as exenplified
above. Printing the notification in
the Oficial Gazette, wi t hout
making it available for circulation
to the concerned public, or placing
it for sale to the said public,
would certainly not satisfy the
idea of notification in the |lega
sense.".

The sane view was taken by the Bonmbay Hi gh Court in GIC
I ndustries Ltd, Vs, Union of India [1987 (13) ECR 1161] any
by Del hi H gh Court in Universal Cans and Containers vs.
Uni on of India [19939640 ELT 23 (Del hi)].

The foll ow ng observati ons made in the case of
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B. K. Srinivasan and others vs. State of Karnataka [1987 (1)
SCC 658] al so support the view that we are taking:-

"Whether law is viewed from the

stand point of the ‘conscientious

good man’ seeking to abide by the

law or from the stand point of

Justice Holnmes's ‘unconscientious

had man’ seeking to avoid the |aw,

| aw must be known, that is to say,

it nust be so nmade it can be

known. "

Qur attention was also drawn to the decisions of this
Court in Pankaj Jain Agencies vs. Collector of Centra
Exci se, Bonbay [1996 (5) SCC 538] but they are not hel pfu
in deciding the question that arises in these cases.

We hold that a Central Excise Notification can be said
to have been publi shed, except when it is provided
ot herwi se, when it is so issued as to nmake it known to the
public. It would be a proper publication if it is published
in such a manner that persons can, if they are so
i nterested, acquaint thenselves with its contents. |If
publication is through a Gazette then nere printing of it in
the Gazette containing the notification is made avail abl e
to the public, the notification cannot be said to have been
duly publi shed.

As the viewtaken by the Tribunal is correct Cvi
Appeal No. 4569 of 1989, field by the Collector Centra
Excise, is dismssed with a direction that entitlenment of
the respondent company to the refund shall be determ ned by
the Assistant Collector of Central Excise in accordance with
Section 11-B of the Central Excise Act.

Cvil Appeal Nos, 4513-4514 of 1992 are dism ssed.

Cvil Appeal Nos, 1658-61 of 1994 and Cvil  Appeals
Nos. 7719-21 of 1996 are partly allowed. The inmpugned
judgrments and orders passed by the H-gh Court are set aside
and the Assistant Collector of Central Excise to whomthese
cases have been remitted for considering the question of
refund in the light of Section 11-B of the Central Excise
Act shall decide when the concerned notifications became
effective in accordance with the view that we have taken and
after giving an opportunity to the respondents to |ead
evi dence in that behalf.

Cvil Appeal No. 1729 of 1993 is partly all owed. W set
aside the order passed by the Hgh Court directing the
appel lants to refund Rs. 35,57,094,74 and rem t the nmatter
on this point to the Assistant Collector of Central Excise
to decide the entitlement of the respondent for refund in
the light of Section 11-B of the Central Excise Act.

Cvil Appeal No. 3111 of 1993 is dism ssed.

Cvil Appeal Nos. 7684 and 7685 and Civil Appeal Nos.
4913-15 of 1993 are allowed. The inmpugned judgrments and
orders passed by the High Court are set aside and @ these
matters are remtted to the Assistant Collector of Central
Exci se for deciding when the concerned notification becanme
effective in accordance with what we have held above and
after giving an opportunity to the appellant conpany to
produce evidence in that behalf and also to decide
thereafter the question of refund in accordance with Section
11-B of the Central Excise Act.

Cvil Appeal No. 5423 of 1993 is partly allowed. The
i mpugned judgnent of the Tribunal is set aside and the case
is nowrenmtted to the Tribunal to deci de when the concerned
notification had becone effective after enabling the parties
to | ead evidence in that behalf and also to decide the other
contentions raised by the respondent-conpany and which were
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| eft open, if that becones necessary.

Cvil Appeals Nos. 7534-35 of 1995 is dismissed as the
demand for differential duty was in respect of the goods
cleared on 25.3.1985 only and adnittedly the notification in
guesti on was not made available on that date till the goods
were cleared by the Conmpany.

In S.L.P. @No. 19566 of 1994 we grant |eave and partly
allow this appeal. The impugned judgnment and order passed by
the Hgh Court are set aside and these matters are renitted
to the Assistant Collector of Central Excise for deciding
when the concerned notification became effective in
accordance with what we have hel d above and after giving an
opportunity to the appellant conmpany to produce evidence in
that behal f.

We pass no order as to costs in all these appeals.




