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Al tamas Kabir, J.

1. Leave granted.

2. The appel | ant’ no. 1 conpany was carryi ng on
busi ness of nmanufacturing gal vani sed pi pes. In
Noverber, 1992 the appel |l ant-conpany approached the
respondent for financial assistance amounting to
Rs.1,42,000/- to nmeet a part of the cost for setting
up a factory in village Madap, Tal ug Kol hapur in the
District of Raigarh for the manufacture of

gal vani sed pi pes. The said anount was duly
sanctioned and the said sum of Rs.1,42,000/- was
advanced by the respondent to the appell ant conpany.
An agreenent was entered into for atermloan and
the appel | ant-conpany al so created a security for
repaynent of the anobunt by hypot hecating its plant
and nmachi nery and creating an equitabl e nortgage of
its factory premises situated in the above nentioned
village. A | oan agreenent was executed on 30.3.1993
for repayment of the loan in various instalments. On
the sane day, the second appell ant executed a
personal guarantee for repaynent of the |oan anopunt
in case of default by the appell ant-conpany.

3. The appel | ant - conpany conmitted several
defaults in repaynent of the | oan amount conpelling
the respondent to issue a notice on 16.10.98 calling
upon t he appellant-conpany to pay the overdue anount
within a stipul ated period. Despite such notice, the
appel | ant -conpany fail ed to nake paynent and
accordingly, by a further notice dated 10.1.1999 the
respondent call ed upon the appellant-conpany to
repay the entire anount due and payable to the
respondent by 3.2.1999 failing which the possession
of the assets of the appellant-conpany woul d be
taken on 5.2.1999.

4. Si nce, despite such notice the appellant-
conpany failed and neglected to pay the entire
amount as denanded, the respondent issued a notice
to the appellant no.2 on 13.6.2000 calling upon him
to pay the entire anmount by invoking the persona
guarantee given by the second appellant. As in the
case of the appell ant-conpany, the second appell ant
did not al so make the paynent as denanded, and
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consequently, the respondent filed a petition

agai nst the second appel |l ant under Section 31(1)(aa)
of the State Financial Corporations Act, 1951, on

10. 10. 2000 for enforcing the personal guarantee

gi ven by the said appellant.

5. In the nmeantine, the appell ant-conpany applied
to the Board for Industrial and Financia
Reconstruction (BIFR) and was declared a sick

conpany by the BIFR under the provisions of the Sick

I ndustrial Conpani es (Special Provisions) Act, 1985,

(SICA), and the company is still under the said
Boar d.
6. Taki ng advant age of the aforesaid position, the

second appel | ant contended before the single Judge
of the Bonbay Hi gh Court that in view of Section 22
of the aforesaid Act, the personal guarantee given
by the second appellant could not be invoked. It was
al so contended that the respondent could not enforce
the guarantee till such tine as the assets which had
been nort'gaged inits favour -had not been realised.
Both the said contentions were rejected by the

| earned single Judge upon holding that the liability
of the guarantor was independent of that of the
princi pal debtor, and accordingly, the guarantee
coul d be invoked and the amount coul d be recovered
fromthe guarantor. The guarantor was directed to
pay Rs.1,67,89,225/- with further interest on the
princi pal ampbunt of Rs.92 |akhs fromthe date of the
petition till payment at the rate of 12% The said
deci sion of the |earned single Judge was chall enged
by the appellants herein before the Division Bench
of the Bonbay Hi gh Court in Appeal No.1/2007.  The
Di vi si on Bench on consideration of the different
decisions of this Court came to the conclusion that
the provisions of Section 22 of SICA as anended in
1994, did not prohibit any proceeding, other than a
suit for enforcement of any security against the
guarantor. On such finding and also upon hol di ng
that the liability of the guarantor was co-extensive
with the principal debtor and that the creditor was
not required to exercise his right as a nortgagee
bef ore proceedi ng agai nst the guarantor, the

Di vi sion Bench dism ssed the appeal with costs on
29.1.2007. It is the decision both of the |earned
singl e Judge as also the Division Bench of the High
Court which is the subject matter of this appeal

7. Appearing in support of the appeal, M. Shekhar
Naphade, |earned Seni or Advocate, submtted that
both the | earned single Judge and the Division Bench
of the H gh Court had erred in giving a narrow
nmeaning to the word \021suit\022 as used in Section 22 of
SICA. He subnitted that the context in which the
expression \021suit\ 022 had been used in Section 22 of the
af oresai d Act made such expression all pervasive to
i ncl ude other proceedings as well before a court or
ot her authority enpowered to recover debts and ot her
dues agai nst the conmpany. It was urged that in the
case of Maharashtra Tubes Limited v. State

I ndustrial Corporation of Maharashtra Ltd. (1993) 2
SCC 144, it had been held that the expression

\ 023proceedi ngs\ 024 in Section 22(1) of SICA nust be
wi dely construed and could not be confined to | ega
proceedi ngs understood in the narrow sense of
proceeding in a court of law or a legal tribunal for
attachment and sal e of the debtor\022s property.
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However, since the said decision could be applied to
conpani es only and not to guarantors, the

| egi sl ature amended the provisions of Section 22(1)
so as to extend the protection given to conpanies to
guarantors also so that they too were given the
protection of Section 22 of the Act. M. Naphade
submitted that the object with which the 1985 Act
was enacted was prinmarily to assist sick industries
which had failed to neet their financia

obligations. It was urged that in certain cases it
was the Directors of the company who thensel ves
stood guarantee for the | oans advanced to the
conpany and the enforcenent of such guarantee

agai nst the Directors woul d cause obstructions in
the way of the BIFR to revive the said conpany,

whi ch was al so one of the objects of the 1985 Act.

8. In this regard, M. Naphade also referred to
the decision of this Court in Patheja Bros. Forgings
& Stanmping and anr. v. I1CICl LTd. and others, 2000
(6) SCC 545, where the question involved was whet her
Section 22 of the SICA woul'd cover a suit against a
guarantor of a loan or advance that had been granted
to an industrial conmpany. M. Naphade pointed out
that upon holding that the words of Section 22 were
crystal clear and there was no anbiguity therein
this Court had held that no suit for enforcenent of
a guarantee in respect of a |oan or advance granted
to the industrial conpany concerned would |ie or
could be proceeded with w thout the consent of the
Board or the Appellate Authority under the Act. M.
Naphade al so submtted that while dealing with the
af oresai d question, this Court had overrul ed the
deci sion of the Bonmbay H gh Court in Mdal sa
International Ltd. v. Central Bank of India, AR
1998 Bom 247, wherein it had been held that Section
22 woul d apply to conpanies only and not to
guarantors who woul d be affected personally and the
wor ds \023of any guarantee in respect of any |oan or
advance granted to the industrial conpany\024 woul d
have to be read as the guarantee given by the

i ndustrial conpany itself and none el se.

9. To enphasi se his aforesaid subm ssion M.
Naphade | aid particul ar enphasis on the decision of
this Court in Paranjit Singh Patheja vs. |CDS Ltd.
(JT 2006 (10) SC 41) where in connection with the
enforcenent of an arbitral award and the issuance of
an insolvency notice under Section 9(2) of the

Presi dency Towns I nsolvency Act, 1909 this Court,
inter alia, held that it is a well established rule
that a provision nust be construed in a nmanner which
woul d give effect to its purpose and to cure the

m schief in the [ight of which it was enacted. It
was further observed that the object of Section 22
of SICA in protecting guarantors fromlega
proceedi ngs pending a reference to BIFR by the
principal debtor was to ensure that a scheme for
rehabilitati on woul d not be defeated by isolated
proceedi ngs adopted agai nst the guarantors of a sick
conpany. In order to achieve such purpose, it was

i nperative that the expression \023suit\024 in Section 22
be given its plain neaning, nanmely, any proceedings
adopted for realisation of a right vested in a party
by | aw.

10. M. Naphade then submitted that the Bonbay High
Court had wongly relied upon the decision of this
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Court in Kailash Nath Agrawal & Ors. vs. Pradeshiya

I ndustrial & Investnent Corporation of U P. Ltd. &
Anr. (2003 (4) SCC 305), wherein the decision
rendered by this Court in the Maharashtra Tubes case
(supra) as also in Patheja Bros. Forging case

(supra) were distinguished and it was held that in
both the cases while considering the effects of the
amendnment to Section 22(1) of SICA, the Courts were
concerned with \021suits\ 022 which had been dealt with in
the case of Patheja Bros, and not w th \021proceedi ngs\ 022
indicated in the first part of Section 22(1) of the
1985 Act. M. Naphade added that the decision in the
Mahar ashtra Tubes case (supra) had been rendered
prior to the anmendnent of Section 22(1) of SICA
where as Pat hej a\ 022s case, as also the case of
Paramjit Patheja were rendered after the amendnent
was effected, to extend the protection of Section 22
to guarantors as well.

11. M. Naphade submtted that the decision in
Kai | ash  Nath Agrawal \ 022s case had been rendered by
this Court in-the context of interpretation of the
expressions \021sui t\ 022 and \'021proceedi ngs\ 022 used in Section
22(1) of SICA, 1985. In construing the said two
expressions this Court was of the view that while

the expression \021proceedi ngs\ 022 used in Section 22(1)
woul d have to be confined to conpani es al one, the
expression \021suit\022 had been introduced by amendment
to extend the protective cover of Section 22 to
guarantors as well. It was subm tted that the

pur pose for which such anendnent had been effected,
nanely, to extend the protective cover of Section 22
to guarantors al so, would be rendered neaningless if
coercive action continued to be taken agai nst
guarantors who coul d even be the Directors of the
conpany in question. It was urged that the

continuing anbiguity was sought to be explained in
the Paranjit Singh Patheja case (supra) wherein it
was explai ned that the expression \021suit\022 woul'd have
to be understood in a | arger context to include

ot her proceedings as well before a l'egal forum

12. M. Naphade submitted that, in any event, the
liability of the appellant No. 2 under the guarantee
gi ven coul d be enforced under Section 31((1)(aa) of
the State Financial Corporations Act, 1951, only if
and when the appellant nade a default in repaynent

of the loan. Having regard to the fact that the
appel l ant No.1 had made a reference to the BIFR

under Section 15 of the 1985 Act, the liability of
the appel | ant - conpany stood suspended under Section
22 of the said Act. As the liability of the
appel | ant - conpany stood suspended, there could be no
guestion of any default having been comritted by the
appel | ant conpany towards repaynment of the | oan.
According to M. Naphade, since the respondent had
filed an application under Section 31(1)(aa) of the
above Act making only a nonetary clai magainst the
appel l ant no.2, on a true construction of the above
provi sions the said Section pernits enforcement only
of the security given by the guarantor and since in
the instant case the respondent had filed an
application not for enforcement of any security but
for claimng only the anbunt of guarantee the sane
coul d not be enforced agai nst the appellant No. 2.
According to M. Naphade the appellant No.2 has not

gi ven any other security which could be proceeded
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agai nst by the respondent.
13. M. Naphade submitted that the Bonmbay Hi gh

Court had no jurisdiction to entertain the
application made under Section 31(1)(aa) of the Act
and the order passed there above was a nugity.

14. It was al so submitted that 1.A No.1 of 2007
was filed in the special |eave petition for |leave to
pl ace on record additional grounds as set out in the
application and prayed that the sanme be allowed to
be placed on record by way of additional grounds.

I nasmuch as, such prayer was objected to on behal f
of the respondent, M. Naphade referred to the
decision of this Court in the Managenent of State
Bank of Hyderabad vs. Vasudev Anant Bhide etc., 1969
(2) SCC 491, wherein while considering as to whether
a claimwas barred under Article 137 of the
Limtation Act, an- objection was taken that such
ground had not been raised either before the Labour
Court or even-in the special |eave petition filed in
this Court. In the said case, on an applicati on nmade
to pernit the appellant to raise the question of
limtation based upon Article 137 of the Limitation
Act, this Court pernitted the appellant to raise
such plea as no fresh facts were required to be

i nvestigated and the matter could be dealt with as a
pure question of |aw.

15. M. Naphade al so referred to the decision of
this Court in Pandurang Rancthandra Mandlik v.
Shanti bai Ranthandra Ghatge and ors. (1989 Supp (2)
SCC 627) which was a case dealing with ousting of
jurisdiction of the Civil Court with regard to the
provi sions of Section 80 and Section 85 of the
Bonbay Tenancy and Agricultural Lands Act, 1948.
Referring to the decision of the Judicial Conmittee
in Secretary of State v. Mask and Conpany (Al R 1948
PC 105), where it was observed that the exclusion of
the jurisdiction of the Civil Court was not to be
readily inferred, but that such exclusion nust
either be explicitly expressed or clearly inplied,

it was held that there was nothing in the | anguage
or context of Section 80 or Section 85 of the above
Act to suggest that the jurisdiction of the Gvi
Court was expressly or by necessary inplication
barred with regard to the question as to whether the
def endants have becone statutory owners of the |and.
16. M. Naphade concluded his submni ssions by urging
that both the | earned single Judge and the Division
Bench of the Bonbay Hi gh Court had m sconstrued the
provi sions of Section 22 of the 1985 Act, as
anmended, in holding that the anended provisions
granting protection to guarantors in suits for
enforcenent, could not be stretched to include
proceedi ngs for enforcenent as well.

17. Appearing for the respondent, M. Jay Savl a,
| ear ned advocate, contended that the controversy
regardi ng the protection given by Section 22 of SICA
to guarantors had been set at rest by this Court in
Kai | ash Nath Agrawal \ 022s case (supra). He subnitted
that while in the case of Patheja Bros. Forgings &
St anpi ng case (supra) this court had to consider
whet her a suit agai nst a guarantor would be covered
by the protection provided under Section 22(1) of

SI CA, the question in Kailash Nath Agrawal \022s case
this Court was concerned not with a \023suit\024 but a
\ 023pr oceedi ng\ 024 for recovery of dues and in those
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circunstances this Court had exam ned the use of the
expressi ons \023proceedi ng\ 024 and \023suit\024 used in
different parts of Section 22(1) of SICA. It was in
that context that this Court distinguished the
earlier decision in Patheja Bros. Forgings &

St anpi ngs case and upon hol ding that since the

| egi sl ature had expressly chosen to nake a

di stinction between suits for recovery of npbney and
enf orcenent of guarantees and proceedings for the
recovery of nmoney, such distinction had to be given
effect to. It was held that even under the anmended
provisions only a limted protection had been
afforded to guarantors with regard to the recovery
of dues by way of suit, but not by way of

proceedi ngs, and, accordingly, a proceeding for
recovery of noney agai nst a guarantor woul d stand
outsi de the protection afforded under Section 22(1)
of the 1985 Act.

18. It was urged that in the instant case, a
situation simlar to that in-Kailash Nath Agrawal\022s
case had arisen, since the proceeding had been
initiated agai nst the guarantor under the rel evant
provi sions of the State Financial Corporations Act,
1951, which stood outside the purview of Section
22(1) of SICA

19. M. Savla subnitted that although the decision
in Kailash Nath Agrawal \ 022s case was not referred to
by the Division Bench of the Bonbay High Court, a
sim | ar decision rendered by the Division Bench of
the Bonmbay Hi gh Court in Dewal Singhal vs. State of
Mahar ashtra (2001 (106) Conpany Cases 587) was
relied upon. |In the said decision it was held that
the protection conferred on guarantors under Section
22 of SICAis alimted protection-and the bar is
restricted only to a suit and did not apply to any
ot her proceedi ngs.

20. M. Savla referred to the decision of this
Court in BSI Ltd. and Anr. v G ft Holdings Pvt. Ltd.
and Anot her, (2000 (2) SCC 737), which was rendered
inaslightly different situation involving afine

i mposed on a conpany in a crimninal case against the
conpany and its Directors under Section 138 of the
Negoti abl e Instruments Act, 1881. It was held in
that case that the ban envisaged in Section 22(1) of
SI CA woul d not be attracted in case of punishnment of
fine inposed on the company for such offence if it
was with the consent of the BIFR Furthernore, the
ban i nposed under the said provision of SICA against
mai ntai nability of a suit for recovery of nobney
woul d not cover prosecution proceedings for an

of fence under Section 138 of the Negotiabl e
Instruments Act. This Court observed that as the
ambit of \023suit\024 has been clearly delineated in
Section 22(1) itself, it could not be stretched by
enpl oyi ng the maxi mthat contenporaneous exposition
is the best and strongest in | aw

21. M. Savla urged that a proceedi ng under the
State Financial Corporations Act could not be
equated with a suit as had been held by this Court
in Qujarat State Financial Corporation vs. Ms.

Nat son Manufacturing Co.(P) Ltd. (1979 (1) SCR 372)
and having regard to the decision in Kailash Nath
Agrawal \ 022s case (supra) such a proceedi ng woul d not
be entitled to the protection envi saged under
Section 22(1) of SICA
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22. As to the second |linb of M. Naphade\022s

subm ssion regarding the right of the respondent to
proceed agai nst the guarantor before realising its
securities, M. Savla reiterated the H gh Court\022s
view that the claimagainst the guarantor was

agai nst hi m personal |y and was i ndependent of the
sureties given in nortgage by the Principal Debtor.

M. Savla submitted that the decision rendered in
Kai | ash Nat h Agrawal \ 022s case does not appear to have
been brought to the notice of the Hon\022bl e Judges
deci di ng the Paranjeet Singh Patheja case (supra)

and sanme was deci ded on other earlier decisions of
this Court which dealt essentially with suits for
recovery of dues.

23. It was submitted that since the Division Bench
of the H gh Court took a view which finds support in
Kai | ash Nat h Agrawal \ 022s case, no case had been nade
out for interference with the sane.

24. In the decisions of this Court cited before us,
two di vergent views have been expressed in respect
of the sane issue involvedin this appeal. In the

ot her decisions, this Court had no occasion to go

into the said i ssue which involved the

interpretation of the Section 22(1) of the SICA in
respect of either V021lproceedi ngs\ 022 or \021lsuits\022
respectively. In Kailash Nath Agrawal \ 022s case

(supra) this Court has taken the view'that the

| egi sl ature appears to have know ngly used two

di fferent expressions.in Section22(1) of SICA

nanely, \021proceedi ng\022 in the first part-and the
expression \021suit\ 022 in the second part and the
protection of Section 22 extended to guarantors in
respect of suits alone and the use of the expression

\ 021pr oceedi ng\ 022 coul d not be extended to include suits
as well nor could the expression'\021suit\022 be extended
to include the expression \021proceedi ng\ 022 also. On the
ot her hand, in Paranjeet Singh Patheja\l022s case

(supra) it was held that the expression \021suit\022 which
extends the protection of Section 22(1) to

guarantors, would have to be interpreted to include

\ 021proceedi ng\ 022 also, in view of the intention of the
| egislature to protect sick industrial conpanies

where references were pending before the BIFR It is

al so evident fromthe decision in Paranjeet Singh

Pat hej a\ 022s case (supra) that the views expressed in
Kai | ash Nat h Agrawal \ 022s case (supra) had not been
brought to the notice of the |earned Judges who

decided the matter. Even if we are inclined to

agree with one of the two interpretations, the

anonmal ous situation will continue since the

deci sions are that of coordinate Benches.

25. In such circunstances, we consider it fit and
proper that the matter should be referred to a

| arger Bench to resolve the existing anomaly

resulting fromthe different views expressed in the

two above-nmenti oned cases.

26. Accordingly, the Registry is directed to place
this matter before the Hon\022ble the Chief Justice of
India for appropriate orders in the |light of what

has been stated hereinbefore.




