REPORTABLE
I N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON
ClVIL APPEAL NOS. 288-289 OF 2005
YOGESHWAR PRASAD & ORS. Appel I ant (s)
VERSUS
NATI ONAL | NST. , EDU. PLANNI NG & ADMN. &ORS. Respondent (s)

WTH C. A NO 209 OF 2007
JUDGMENT

DALVEER BHANDARI, J.
These appeals are directed against the judgnent dated

31.5.2002 passed by a Division Bench of the H gh Court of Delhi at
New Del hi in L.P.A NO 301 of 1997 etc. By this conmopn judgnent, we
propose to dispose of Civil Appeals Nos.288-2009 of 2005 and Cvil
Appeal No. 209 of 2007.

Brief facts which are relevant to di spose of these appeals
are recapitul ated as under:

The appellants in G vil Appeal Nos.288-289/2005 were
working as Assistants and Stenographers wth Respondent no. 1-
National Institute of Educational Planning and Adm nistration,
Del hi .

The appellants in Cvil Appeal No.209 of 2007 were working
with the Sahitya Acadeny, Delhi as Accounts and Admnistrative
Assi st ant s/ Assi st ant s/ St enogr aphers. The appellants' were getting
the pay scale of Rs.425-800 upto 1986. The Assistants in the
Central Governnent were al so getting the sane pay scale. Accor di ng

to the IVth Pay Commi ssion, the pay scale of Assistants and
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St enographers was revised from Rs.425-800 to Rs.1400-2600 in the
Central CGovernnent.

The Anomalies Renoval Conmttee gave its recommendation
I ncreasing the pay scales from Rs. 1400- 2600 to Rs. 1640-2900. Though
the recommendati on of the Anonalies Renoval Conmittee were accepted
from 01. 01.1986 but the appel | ants were not given t he pay
scal e of Rs. 1640- 2900.

According to the appellants, they were also entitled to
the pay scale of Rs.1640-2900. The Central Governnent vide letter
dated 5.1.1990 approved the service regulations of the respondent-

Institute. Regulation 4(2) provides as under

“4(2) Goup "A officers, other than faculty
menbers and those on UGC grades of pay groups 'B
'C and 'D enpl oyees shall draw salary and

al |l omances in such scales of pay as may be applicable

to the corresponding categories of Central Governnent

enpl oyees and be subject to such conditions of

service as are or nmy be applicable to Central

Gover nment enpl oyees fromtine to tine.”
According to this regulation, the appellants were also entitled to
the pay scale which was extended to their counterparts in the
Central Governnent but the appellants were not given the pay scale
of Rs.1640-2900. They were conpelled to approach the H gh Court for
the relief.

The |earned Single Judge of the Delhi H gh Court passed

the following order in the case of Assistants and Stenographers of

the National Institute of Educational Planning and Adm ni stration:

“I'N THE H GH COURT OF DELH AT NEW DELH



CW No. 805/ 97

Heard the counsel for the parties and perused
the record. The grievance of the petitioners are that
they are also in the post of Assistant and Persona
Assistants (Steno). Simlarly situated organi zations
have been granting the revised pay scale for such
posts as given by the Central Government to its
enpl oyees wher eas t he respondents are not
i npl ementing the revised pay scales on account of the
circular issued by the Mnistry of Finance dated 11st
Decenber, 1990. This court in CW No.290/95 decided

on 29th Novenber, 1995 as well as in the case of
P.S. Gopinathan Nair & Os. Vs. Al India Institute of
Medi cal Sci ences. C. WNo. 4462/ 94 decided on 16th

Cctober, 1995, has already given directions to the
simlarly situated organizations to grant the pay
scale at par wth the enployees of the Centra

Gover nnent . Simlar directions were also given in
the case of the Indian Council of Agricultural
Research, Indian Council of Medical Research and
University Gants Conmi ssion. The case of the

petitioners is at par wth the enployees of other
or gani zati ons.

Taking the above factors into consideration,
directions are accordingly given to the respondents
to give the pay scales to the petitioners as
adm ssible to the Central Governnent enployees for
t he post of Assi st ant and Per sonal
Assi st ant ( St enogr aphers).

Wth these observations the petition stands
di sposed of.

28.7.1997 Sd/ -
Usha Mehra
Judge.”

The said judgnent of the |earned Single Judge was based on
earlier judgnents of the High Court passed in Cvil Wit No.290/95
deci ded on 29t" Novenber, 1995 and in Gvil Wit No.4462/94 decided
on 16th Cctober, 1995. Respondent no.1l-Institute aggrieved by the
said judgnent preferred a Letters Patent Appeal (for short '"L.P.A ")

before a Division Bench of the H gh Court. By the inpugned

judgnent, the LPA filed by the respondent no.1 was allowed by the
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D vision Bench along wth other appeals. Against the judgnent of the
Di vision Bench, Review Petitions were filed, which were dism ssed by
the Division Bench of the Hi gh Court.

The appellants, aggrieved by the judgnent of the Hi gh
Court, preferred these appeals. It my be pertinent to nention that
the respondent-Institute was pursuing the case of the appellants
with the Central Governnent for higher pay scale. The respondent -
Institute in fact sent a letter to the Secretary, Mnistry of Human
Resource Devel opnent, Governnent of |ndia, New Del hi on Decenber 19,
1994 praying that the appellants herein be given the revised pay
scal es of Rs.1640-2900. The letter reads as under

“No. 4- 29- 2/ 94- Per s.
Decenber 19, 1994
The Secretary
Government of India
M nistry of Human Resource Devel opnent
Depart nent of Educati on
Shastri Bhawan
New Del hi -110 001

Attn: Sh. R V. Vai dhyanant han Ayyar,
Joint Secretary(Plg.)

Sub: Revision of scale of pay of Assistants/
St enogr aphers.

Sir,

The Mnistry of Health and Famly Welfare
has conveyed approval of the CGovt. of India of the
scal e of pay Rs. 1640- 2900 to Assi st ant s/
Sr. Stenographers Grade 'C in place of Rs.1400-2600
working in the Indian Council of Medical research,
New Del hi. Ther ef or e, representations from the
enpl oyees of this Institute have been received to
revise their scale identical to those adopted for
correspondi ng post at par with t he Centr al
Gover nnent .

SR 6(A)(iii) stipulate that the revision of
the pay scale of any post except that of D rector
subject to the approval of the CGovt. of India and
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Secretary,
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there upon the First Schedule shall stand anended in
accordance wth such directions. Provided that
approval of the Govt. of India would not be necessary
for adoption of pay scale and all owances identical to
those adopted for corresponding post at par wth
Central Government/UGC orders issued from tinme to
time except in case of general revision of scales of
pay of posts. Since, the pay scales of Assistant and
Seni or Stenographer '"C in the Central Governnent is

Rs. 1640- 2600, therefore, in accordance wth the
service regulations cited above, the denmand of the
enpl oyees appear to be genuine. It is, therefore,

requested that the case may kindly be considered at
your end in consultation wth Internal Fi nance
Di vision and approval be conveyed so that the matter
is placed before the Executive commttee of the
Institute....... ”

another |etter on August 1, 1995 was sent to

Mnistry of Human Resource Devel opnent, Governnent

t he

of

India, New Delhi and the Institute again requested the Central

Gover nnent

The letter

to grant pay scale of Rs.1640-2900 to the appellants.

reads as under

“No. F-29- 2/ 94- Per s.
August 1, 1995
The Secretary
Govt.of India
M nistry of Human Resource Devel opnent
(Deptt.of Education)
Shastri Bhawan
New Del hi -110 001

Attention: Dr.R V. Vai dyanat han Ayyar
Joint Secretary (Pl anning)

Subj ect: Revi si on of scal e of pay of
Assi st ant s/ Seni or

St enographers from Rs. 1402600 to Rs. 1640-
2900.

Sir,

Kindly refer to our letter of even nunber dated
23.3.1995 and subsequent rem nder dated 28.4.1995 on
the subject cited above (copy enclosed). Qur Service
Regul ati ons, which had been approved by the Govt. of
I ndia, anong other things provide that the scal es of
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pay of the enployees of the NEPA other than the
faculty and those on UGC grades of pay shall be at
par with those of the Central Governnent Enpl oyees.

In this regard, it nmay be nentioned that some of
t he Aut ononobus Organi zations under Mnistry of Human
Resource Devel opnment had all owed the revised scal e of
Rs. 1640- 2900 to Assistants and Senior Stenographers
in their organizations.

It is, therefore, requested that approval of the

Govt. on the revision of scales in respect of the

above categories of enployees of our Institute may

kindly be sent to us at the earliest.
Yours faithfully,
Sd/-111egible 1.8.95
(O P. Sharma)
Acting Registrar”

The Director of the respondent Institute again sent a
|l etter on Novenber 2, 1995 to the Education Secretary, Mnistry of
Human Resource Devel opnent, Governnent of India, New Del hi in which
it is nmentioned that the Assistants and Senior Stenographers of the
Institute be given the pay scale of Rs.1640-2900. The said letter
reads as under

“No. F- 29- 2/ 94- Per s.

Kudl eep Mat hur

Di rector Novenber 2, 1995

Dear Shri Das CGupta,

Kindly refer to the Institute's letter No.F-29-

2/ 94/ Pers. Dated Decenber 19, 1994 and the subsequent
letters of even nunber dated 239 March, 1994, 28th

April, 1995, 29th My, 1995 and 1st August, 1995
regarding revision of pay scales of Assistants/
Sr. St enographers ' C. In this respect it is

submtted that the Mnistry of Health & Famly
Wel fare has conveyed the approval of the Govt. of
I ndi a for t he change of pay scal es of
Assi stants/ Sr. Stenographers 'C working in the Indian
Council of Medical research, New Delhi to Rs.1640-
2900 in place of Rs.1400-2600. The JNU and other
universities are also having the scales of Rs.1640-
2900 for these categories of staff. It is learnt that
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Kendriya Vidyal aya Sangat han have al so change the pay
scal es from Rs. 1400- 2600 to Rs. 1640-2900 recently.

The enpl oyees of this Institute have persistently
been demanding that their pay scales may also be

changed from Rs.1400—2600 to Rs.1640-2900. The
Institute have only 7 posts of Assistants and 10
posts of Sr.Stenographers 'C in position. The
revision of pay scales and placenent of these
enpl oyees in this scale l.e. 1640-2900 wll have
mnor financial inplications and the sane would be

met out of the regular budget of N EPA

The Service Regulation 6A(C) of N EPA provide
that the revision of pay scales of any posts except
that of Director subject to the approval of the
Governnment and thereupon the First Schedule shal
stand anended in accordance wth such directions.
Provided that the approval of the Govt. of India
woul d not be necessary for adoption of pay scal es and
al | owances I denti cal to t hose adopt ed for
correspondi ng post as per the Central Governnent/UGC
orders issued from tinme to tinme except in cases of
general revision of pay scales of posts. Si nce the
pay scales of Assistants/Sr. Stenographers "C in the
Central Government is Rs.1640-2900, therefore, in
accordance wth the Service Regulations cited above,
the demand of the enpl oyees appears to be genuine.

| shall be grateful if the pay scale of
Assi stants/ Sr. Stenographer 'C' of the Institute is
al so changed from Rs.1400-2600 to Rs.1640-2900 and
approval of the Mnistry may please be conveyed so
that the matter is placed before Executive Conmttee
for obtaining ex-post-facto approval. Necessary
guidelines for effecting changes according for the
posts of Sr.P.A (presently 1640-2900) and P.S. To
(sic) may al so kindly be given.

Yours faithfully,
Sd/ -
(Kul deep WMat hur)
Shri P.R Das Qupta
Educati on Secretary
M nistry of Human Resource Devel opnent
New Del hi .”

It may be pertinent to nention that al | t hese

communi cations were sent by respondent no.l1 on the strength of the
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regul ations of respondent no.1 which was approved by the Central
Gover nnent . The said regulation has already been set out in the
precedi ng paragraphs.

The Whr Pay Comm ssion has granted the pay scale of
Rs. 1640- 2900, now revised as Rs.5500-9000 to the appellants and
their counterparts working in the Central Government. W have been
informed that even the VIth Pay Comm ssion has further revised it to
Rs. 9300- 15600 and presently the appellants and their counterparts in
the Central Governnment are in that pay scale.

The short question which arises for consideration in these
appeals is why the appellants should not be given the pay scale of
Rs. 1640- 2900 from the date when their counterparts have been given
that pay scale in the Central Governnent? Although the stand of the
Institute has al so been that the appellants are entitled for the pay
scale of Rs.1640-2900 which is quite evident from the afore-
nmentioned letters sent by the respondent institute to the Central
Governnent. The Union of India has now in the Wh and VIth Pay
Commi ssions has given that scale to the appell ants.

In our considered view, the D vision Bench was not
justified in setting aside the judgnent of the l|earned Single
Judge. It may be pertinent to nmention that the Division Bench did
not consider the service regulations of the National Institute of

Educational Planning and Adm nistration. The case of the appell ant

no.1l herein was not even discussed or considered in the inpugned

j udgment .
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M. Am tesh Kumar, | earned counsel appearing for the
Institute-respondent no.1 tried to make out the case that duties,
responsibilities and obligations of the appellants were different
to their counterparts functioning in the Central Secretariat and
they were justified in not giving the same pay scale. But we do not
find any nerit in the subm ssion because the respondent Institute's
stand all through was that the appellants be given the pay scale of
Rs. 1640-2900. At this stage, respondent no.1 cannot be permtted to
take a sonersault in this manner. The Union of India accepted the
recomendations of the Vth and VIth Pay Comm ssions and are givVving
the appellants the sanme pay scale which their counterparts in the
Central Governnent are getting. It may be pertinent to observe that
these appellants were getting the sane pay scale as was given to the
enpl oyees of their categories in the Central Governnent up to
1.1.1986. The Union of India accepted the recomendation of the Vth
and VIth Pay Comm ssions and are giving them sane pay scale then how
only during the Illrd Pay Conmssion their pay scale could be
different? and how their duties, obligations and responsibilities
becane different only for a brief period?

In our considered view, the appellants are entitled to get
the benefit of pay scale of Rs.1640-2900 which their counterparts
were getting in the Central Governnent during the relevant period.
In case this anmbunt has not been paid, the sanme may be paid to the
appel l ants by the Institute within three nonths fromtoday.

Civil Appeal No.209 of 2007:

The rel evant facts of the case are briefly narrated bel ow
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The Sahitya Acadeny was established in the year 1952.
Later on, it was registered under the Societies Registration Act,
1860. According to the Constitution of the Acadeny, its GCeneral
Council is the highest authority, having the powers to inter alia,
approved the budget and franme its own rules, regulations, bye-Ilaws
and rul es of procedure and the Governnent of I|India does not have any
role in the sane. The Sahitya Acadeny (Service) bye-laws canme into
force on 4.3.1961. The rules of the Governnent of India with regard
to recruitnment, service conditions etc. of enployees are fully
applicable to the Acadeny. A bare perusal of the bye-laws would nmake
it anply evident that so far the allowances, salaries etc. of the
enpl oyees are concerned, they are absolutely at par with those of
the enpl oyees of the Governnent of India. The enployees in the cadre
of Assistants/ Stenographers in the Acadeny have been drawi ng the
same pay scale as that drawn by the Assistant Grade of the Centra
Secretariat Services and Gade 'C St enographers of Centra
Secretariat Stenographers Service. This scale of pay was Rs.1400-
2600 after the recommendations of the IVth Central Pay Conm ssion
(pre-revised scale of Rs.425-800).

A H gh Powered pay committee was constituted pursuant to
the directions of the Court and its recommendations were
I ncorporated in a governnment notification dated 12.06.1990. d ause
11 of the said notification stipulated 'The enpl oyees in respect of
whom the recommendations of the Hi gh Power Pay Conmittee are not
being inplenmented under the orders of this Court dated 3.5.1990

woul d get pay revision only as and when simlar changes are being
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affected for the central governnent enpl oyees.”

The Governnment of India on 31.07.1990 granted the revised
scale of Rs.1640-2900 to the posts included in the Assistant G ade
of the Central Secretariat Services and Grade 'C Stenographers of
Centr al Secretari at St enographers  Servi ce, with effect from
1.1.1986. It was nade clear in the order that the sane revised pay
scale would also be applicable to the Assistants and Stenographers
i n other organizations, where the posts are in conparable grade with
same qualification and pay scal e.

The appel | ant s, who are wor ki ng as
Assi st ant s/ St enogr aphers/ ot her designations in the sane cadre,
started representing before the concerned authorities for grant of
the revised scale of Rs.1640-2900 to them

The Government of India issued another order on 11.12.1990
which it directed that revised scale of Rs.1640-2900 granted to the
Assi st ant s/ St enogr aphers of the Central Secretariat Services would
not be applicable to the Assistants/Stenographers of autononous
or gani zat i ons.

In response to an unstarred question in the Rajya Sabha on
18.1.1991 regarding revision of pay scales of Assi st ant s/
St enogr aphers of autononobus organi zations and statutory bodies, the
then Mnister replied that these bodies can decide on their own,

whet her or not to inplenent the revised scale of pay.

The Central Adm nistrative Tribunal on 21.12.1993 directed

the Governnent of India to revise the pay scale of Stenographers and
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Assistants to the same |evel as that of the Assistants/
St enographers of the Central Secretariat Services.

The Indian Council of Medical Research issued letter on
18. 4. 1994 extending the pay scale of Rs.1640-2900 to the Assistants/
St enogr aphers.

The Governnent of India issued another letter on 6.1.1995
stating that the revised scale of Rs.1640-2900 granted to the
Assi st ant s/ St enographers of the Central Secretariat Services would
not be applicable to the Assistants/Stenographers of autononous
organi zati ons.

The Indian Council of Agricultural Research issued an
order on 7.6.1995 conveying the sanction by the conpetent authority
of the pay scale of Rs.1640-2900 to its Assistants/ Stenographers.

The Council of Scientific and Industrial Research issued
an order on 9.6.1995 conveying the sanction by the conpetent
authority of the pay scale of Rs.1640-2900 to its Assistants/
St enogr aphers.

The Del hi H gh Court passed orders directing paynment of
revised scale of Rs.1640-2900 to Assi stants/ Stenographers working in
the Al India Institute of Medical Sciences.

The Finance Mnistry, Governnent of India, issued a letter
on 20.6.1996 conveying the grant of revised scale of Rs.1640-2900 to
Assi st ant s/ St enographers working in the National Institute of Health
and Fam ly Wl fare.

The Mnistry of U ban Devel opnent, Governnent of |India,

I ssued an order on 7.10.1996 conveying the grant of revised scale of
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Rs. 1640-2900 to Assistants/Stenographers working in the Delhi
Devel opnent Authority.

The appellants on 14.2.1997 sent one of the several
representations seeking revised pay scale of Rs.1640-2900. However,
the appellants did not receive any favourabl e conmuni cati on.

The appellants filed a Cvil Wit Petition No.559 of 1998
before the Delhi H gh Court seeking quashing of the Governnent of
India order dated 11.12.1990, letter dated 6.1.1995 and for a
further direction that the revised pay scale of Rs.1640-2900 be
granted to them

The aforesaid wit petition filed by the appellants was
allowed by a single Judge of the Delhi Hi gh Court with a direction
that the appellants be paid the revised pay scale of Rs.1640-2900
with effect from 1.1.1986. The respondent Institute gave the pay
scal e of Rs.1640-2900 to the appell ants.

The Union of India preferred a Letters Patent Appeal (for
short "L.P.A.") bearing LPA No.92 of 1999, against the aforesaid
order dated 16.10.1998.

The Division Bench of the Delhi Hgh Court heard the
aforesaid LPA as well as the other connected appeals and wit
petitions filed by the Union of India. By an order dated 31.5.2002
LPA No.92/1999 was allowed as also the other appeals and wit
petitions filed by the Union of India and thereby held that the
revi sed pay scale of Rs.1640-2900 was not payable to the Assistants/
St enographers working in autononobus organizations/statutory bodies

i ke the Sahitya Acadeny.
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The Del hi Hi gh Court, in the inmpugned judgnent, took into
consi deration the facts of the case relating to ESI corporation only
and as such the individual facts relating to different
organi zations, including the Sahitya Acadeny, were not considered at
all.

The appellants filed a review application before the Del hi
H gh Court being Review Petition No.2000 of 2002. The Respondent-
Union of India filed a counter affidavit in the aforesaid Review
Petition No.2000/2002. The appellants then filed a rejoinder
affidavit in the aforesaid Review Petition No.2000/2002. The Review
Petition was also dismssed. The appellants have now approached
this Court.

We have heard the learned counsel for the parties. I n
view of our judgment in Cvil Appeal Nos.288-289 of 2005, the
appellants in this appeal were fully justified in getting the
benefit of the revised pay scale of Rs.1640-2900 from 01.01.1986. In
the instant case the appellants have al ready received the benefit of
the revised pay scale. The question which arose for consideration
was whet her the respondents can recover the additional anount paid
to the appellants. In our considered view, the appelants in this
appeal were fully justified in getting the benefit of the revised
pay scale. Even otherwi se also the additional anobunt cannot be

recovered fromthem

M . Amar endra Sharan, |earned senior counsel appearing for

the appellants in this appeal, submtted that the benefit of higher
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pay scale granted to appellants cannot be recovered in view of the

series of the judgnents of this Court. He placed reliance on a three

judge Bench judgnent of this Court in Shyam Babu Verma & Os. Vs.

Uni on of

India & Os., (1994) 2 SCC p.521 para 11, which reads as

under

“Although we have held that the petitioners were
entitled only to the pay scale of Rs.330-480 in terns
of the recommendations of the Third Pay Comm ssion
w.e.f. January 1, 1973 and only after the period of
10 years, they becane entitled to the pay scale of
Rs. 330-560 but as they have received the scale of
Rs. 330-560 since 1973 due to no fault of theirs and
that scale is being reduced in the year 1984 wth
effect from January 1, 1973, it shall only be just
and proper not to recover any excess anmpunt which has
already been paid to them Accordingly, we direct
that no steps should be taken to recover or to do
adj ust any excess anmpunt paid to the petitioners due
to the fault of the respondents, the petitioners
being in no way responsible for the sane.”

This judgnent has been followed in the subsequent judgnent of this

Court

Sahib Ram Vs. State of Haryana & Os., (1995) Suppl.1l SCC

p. 18 para 5, which reads as under

“Admttedly the appellant does not possess the
requi red educati onal qualifications. Under the
ci rcunst ances the appellant would not be entitled to
the relaxation. The Principal erred in granting him

the relaxation. Since the date of relaxation the
appel l ant had been paid his salary on the revised
scal e. However, it 1is not on account of any

m srepresentation made by the appellant that the
benefit of the higher pay scale was given to him but
by wrong construction nmade by the Principal for which
the appellant cannot be held to be at fault. Under
the circunmstances the anount paid till date may not
be recovered from the appellant. The principle of
equal pay for equal work would not apply to the
scal es prescri bed by t he Uni versity Grants
Conmi ssion. The appeal is allowed partly w thout any
order as to costs.”

M. Sharan also cited another relatively recent judgment of this

Court

in the case of State of Bihar & Os. Vs. Pandey Jaqdi shwar
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Prasad, (2009) 3 SCC p.117 para 19 which reads as under

“I't is not needed for this Court to verify the
veracity of the statenments made by the parties. | f
at all the respondent entered the second date of
birth at a subsequent period of tine, the authorities
concerned should have detected it and there should
have been a detailed enquiry to determ ne whether the
respondent was responsible for the same. It has been
held in a catena of judicial pronouncenents that even
if by mstake, higher pay scale was given to the
enpl oyee, wi thout there being misrepresentation or
fraud, no recovery can be effected from the retira

dues in the nonetary benefit available to the

enpl oyee.”

In view of a series of judgnments of this Court, the
appellants are otherwise entitled to the revised pay scale. the
amount paid to the appell ants-enployees pursuant to the grant of
hi gher pay scale should not be recovered unless it was a case of
m s-representation or fraud. Admttedly, neither m s-representation
nor fraud can be attributed to the appellants in C. A NO 209/ 2007
In this view of the mtter, respondent no.1l-Institute wuld be
restrai ned fromrecoveri ng any anount which has already been paid to
the appellants in C A NO 209/ 2007.

In the result, the inpugned judgnent is set aside and
Cvil Appeals Nos.288-289 of 2005 and Civil Appeal No.209 of 2007
are allowed and disposed of. However, the benefit of this order

woul d be confined to the appel | ants in Gvil Appeals Nos.288-

289 of 2005 and Civil Appeal No.209 of 2007.
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In the facts and circunstances of these cases, we direct

the parties to bear their own costs.

................... J.
( DALVEER BHANDARI )

................... J.
( DEEPAK VERMA)

NEW DELHI
21ST OCTOBER, 2010



