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Thi s appeal ‘has been preferred by the State of Madhya Pradesh
agai nst judgnent dated 16.1.2001 of the High Court of Madhya
Pradesh in Wit Petition (Crl.) No. 3603 of 1999. By placing reliance
on two Judges Bench decision of this Court in State of U P. vs.
Sadhu Saran Shukla [1994 (2) SCC 445]  the Hi gh Court has held
that Rule 3 (a) of ‘the Madhya Pradesh Prisoner’s Rel ease on
Probation Rules, 1964 is ultra vires Section 2 of Madhya Pradesh
Prisoner’s Rel ease on Probation Act 1954 [hereinafter referred to as
"the Rules’ and 'the Act’ respectively].

The two-Judges Bench of this Court in the case Sadhu Saran
(Supra) declared simlar Rule 3 (a) of U P. Prisoners’ Release on
Probation Rules as ultra vires Section 9 and Section 2 of the UP
Prisoners’ Release on Probation Act, 1938 [hereinafter shortly
referred to as 'the U P. Rules’ and ’'the U P. Act’ respectively].

This appeal was |isted before a two-Judges Bench of this Court
on 21.8.2002 and it had referred this case to a |arger bench stating
that two Judges-Bench of this Court in the case of Sadhu Saran
(supra) needs reconsideration.

A |l egal question of general inportance on the validity of Rule
3(a) of the Rules is before us for consideration. The
respondent/prisoner is not represented by counsel. On our request,
Shri Rakesh Dwi vedi, Sr. Advocate had agreed to assist this Court
and to project the possible viewin favour of the prisoner. The
appel lant/State of MP. is represented by Sr. Advocate, Shri R P
Gupta who took us through the rel evant provisions of the Act and the
Rul es and al nost simlar provisions of U P. Act and the Rul es.

On conpl etion of nore than five years sentence of
i mprisonnent, the respondent/prisoner made an application for his
rel ease on probation in accordance with Section 2 of the Act read

with the Rules. Hs application for release on probation under the MP

Act and Rul es was not considered by the State because by Rule 3(a)
convicts for offences specifies under Section 396 of |ndian Penal Code
cannot seek rel ease on probation under the Act.

The prisoner approached the High Court in the Wit Petition
pl acing reliance on the decision of Sadhu Saran (supra) the Wit
Petition was all owed by the inpugned order and directions were
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issued to the State governnent to consider the application of the
prisoner for release on nmerits in accordance with the provisions of the
Act and the Rul es.

The |l egislation contained in the Act and Rules and its
counterpart U P. Act and Rules is to give effect to the current pena
phi | osophy on sentences. Penol ogists hold the view that
i mprisonnent should not necessarily be 'retributary’ and 'deterrent’
but should be 'rehabilitative’. Hegel's theory of punishment says that
"reformis to be effected through punishnment.’” The nodern
reform sts hold a view that "reform shoul d acconpany puni shrent . "
Hegel asserts that "object of punishnent is to nmake the crimna
repent his crinme, and by doing so to realise his noral character,
whi ch has been tenporarily obscured by his wong action, but which
is his deepest and truest nature." [See Justice through
Puni shrent by Bar bara Hudson pg. 3]

The legislation for consideration before us gives effect to this
penal phil'osophy reconmendi ng rehabilitation of the crinmnals so that
they come out of the prison to return to society as |aw abi ding
citizens. Under the scheme of the two Acts certain classes of
prisoners which appear to the Governnent fromtheir antecedents
and their conduct in the prison as likely to abstain fromcrine and
| ead a peaceable life, can be released on a "licence" but their conduct
out side prison shall he supervised by specified individuals or
institutions. The period of release on l'icence or probation granted to
them woul d gi ve them opportunity to lead a crinme free and peaceabl e
[ife. Such period shall be counted towards the sentence of
i mprisonnent inposed on them Such licensed releases |egislatively
sancti oned have been recognised as valid lawby this Court in the
case of Maru Ramvs. Union of India [1981 (1) SCC 100] at
paragraph 71 pg. 152-153. Release on licence is an experiment with
prisoners for open jails or as the Court describes it is an
“inprisonment of |oose and |iberal type"

A brief survey of the schene of the Act and the Rules with
detail ed exam nation of the inmpugned provisions woul'd be necessary.
The preanbl e of the Act is neaningful and conveys the object of the
Act. It reads thus:

"An Act to provide for the rel ease of certain prisoners on
condi tions inposed by the (Madhya Pradesh) Governnent.

[ Underlining for enphasis].

Section 2 of the Act which authorises government to rel ease
the prisoner on probation on consideration of his antecedents and his
conduct in the prison, reads thus :-

"2. Notwi thstandi ng anything contained in Section 401 of the
Code of Criminal Procedure, 1898 where a person is confined in
a prison under a sentence of inprisonment, and it appears to
the CGovernment from his antecedents and his conduct in the
prison that he is likely to abstain fromcrine and | ead a
peaceable life, if he is released from prison, the Governnent
may by licence pernmit himto be released on condition that he
be pl aced under the supervision or authority of a Governnent
Oficer or of a person professing the same religion as the
prisoner or such institution or society as may be recogni sed by
the Governnent for the purpose, provided such other person
institution or society is willing to take charge of him

Section 9 of the Act contains the rul e naking power for carrying
into effect the provisions of the Act and sub-section 4 which is
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rel evant for our purposes is also required to be reproduced for its
proper interpretation

"9. The CGovernnment may nmake rules consistent with this Act :-

(1) for the formand conditions of licence on which
prisoners may be rel eased;
(2) for the appoi ntmrent of Governnent O ficer, the

recognition of Institution, Societies and persons
referred to in Section 2;

(3) for defining the powers and duties of Governnent
Oficer, Institutions, or persons, under whose
authority or supervision conditionally rel eased
prisoners nmay be kept;

(4) for defining the classes of offenders who nay
be conditionally rel eased, and the periods of

i mprisonnment after which they may be so

rel eased,;

(5)

(6) .

(7) .

[Underlin{ng for pointed attention]

In exercise of its rules making power, the State CGovernnent
franed the Rules of 1964 and Rule 3 (a); which was challenged in
the H gh Court by the prisoner, reads thus :-

"3. The follow ng classes of prisoners shall not be rel eased
under Act :- (a) Those convicted of offences under the
Madhya Barat Vagrants, Habitual O fenders and Crimnals
(Restrictions and Settlenment) Act, 1952, or any lawin force
in any region of the State corresponding to the said Act, or
the Expl osi ve Substances Act, 1908 or under the follow ng
Chapters or sections of the Indian Penal Code, Chapters V-A
VI and VIl and Section 216-A, 224 and 225 (if it is a case of
an escape froma jail), 231, 232, 303, 311, 328, 361, 376,
382, 386 to 389, 392 to 402, 413, 459, 460 and 489-A."

[see 396 | PC nentioned as excl udi ng
application of Section 2 of the Act]

In the inmpugned judgment of the Hi gh Court of Madhya
Pradesh, reliance has been placed on the decision-of two Judges
Bench of this Court in the case of Sadhu Saran (Supra) which had
arisen fromal nost identical provisions of UP. Act and Rules and
they have been quoted in the said judgnent. W have al so perused
the judgnent of the Lucknow Bench of All ahabad High Court dated
11.9.1980 in Wit Petition No. 2070 of 1978 fromwhich Crl. Appea
No. 163 of 1983 decided on 12.1.1994 in the case of Sadhu Saran
(Supra) had arisen. The Lucknow Bench of All ahabad Hi gh Court in
taking the viewas it did that Rule 3(a) is in excess of the rule naking
power and defeats the purposes of the Act contained in Section 2,
observed thus: -

"The purpose of Section 9 is to achieve the objective
contained in Section 2 and Section 8. It permts the making

of the rule for that purpose only. When it speaks about the
classification of offenders, it means to give power to the
State Governnent to nake rules for classifying for purposes

of release and not for prohibiting the rel ease of prisoners. A
rule franed under the Act cannot elimnate prisoner serving

a sentence of inprisonment fromthe field of eligibility
contenpl ated by Section 2 of the Act."

It further holds thus:

"No rule can be made to prohibit person in jail fromagetting
the benefit of Section 2 of the Act because such a rule wll
have an effect of destroying the purpose of the Act itself".
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The purpose of the rule is to give effect to the
provi sions of the Act and not to make themineffective. This
rule must, therefore, be held to have been made not only in
excess of the powers but in violation of the powers conferred
under Section 9 of the Act on the State CGovernment.

The Lucknow Bench of Allahabad High Court in the said
judgrment also interpreted conparable provisions of Section 4 and
Section 9 of the U P. Act to hold that it does not permt classification
of offenders on the basis of nature of offences but envisages their
classification on the basis of "their age and sex having sone nexus

with their individual personalities.”" Rule 3(a) of the UP Rul es was
struck down by the Lucknow Bench al so on the ground of it being
violative of Article 14 of the Constitution of India. According to it, "it

classifies prisoners onthe basis of the offences comitted by them
and not - on the basis of their antecedents and their conduct in the
pri son whichalone could have been the nexus with the object of the
Act . "

In appeal carried by State of U P to this Court against the
judgrment of Lucknow Bench of Allahabad H gh Court, this Court
uphel d the judgnent ‘of the H gh Court but only to a limted extent
and on its reasoning that "Rule 3(a) in effect precludes the
government for considering the release of the prisoners though they
satisfy the requirenent of Section 2 of the Act".

For better appreciation of the contention advanced in this case
before us, it would be necessary to reproduce the relevant part of the
j udgrment of the two-Judges Bench of this Court in the case of State
of U. P. (Supra) which reads thus :-

"“I't can be seen that Rule 3(a) in effect precludes the
CGovernment from considering the release of the prisoners
though they satisfy the requirements of Section 2 of the

Uttar Pradesh Prisoners’ Release on Probation Act, 1938. It is
also rightly contended that this rule is beyond the power
conferred under Section 9 of the Act and if the rule is given
effect to, it defeats the object of Section 2.

We have carefully perused the reasoning of the H gh Court

and we are in agreerment with the Hi gh Court to this extent
nanely that Section 9 of the Act has to be held as

conpl ementary and suppl ementary provision to Section 2

and Rule 3 cannot frustrate the very purpose by negativing

the rights of those prisoners to claimthe benefit of Section 2
of the Act.

M. Pranod Swarup, |earned counsel for the State of UP
submitted that by virtue of this judgnent the entire Rule 3
stands struck down. We do not think that the Hi gh Court has
gone that far. Wat all the H gh Court has held ultimately is
that to the extent the rule debars a person convicted of an
of fence under Section 396 | PC from bei ng consi dered for

rel ease under Section 2 is ultra vires and to that limted
extent again the H gh Court gave a direction to the State
CGovernment to consider the petitioner’'s case (Sadhu Saran
Shukl a) .

However, we are of the viewthat if the U P. Governnent

thinks that in respect of serious offences |ike Section 396 |IPC
etc., the prisoners should not be released it is better if they
bring about sone suitable anmendnents in the Act, then

franme necessary rul es".
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Learned seni or counsel appearing for the State of WMdhya
Pradesh contends that Rule 3 (a) cannot be read and construed to
nean that it defeats the object of Section 2 of the Act or exceeds the
rul e maki ng power conferred under Section 9 (4) of the Act.

We have carefully exam ned the scheme of the Act and
particularly the provisions contained in Section 2, 9(4) and Rule 3(a).
VWhat we find is that Rule 3(a) is a piece of ’'delegated |Iegislation.’
Such a del egated legislation is recognised as valid because on certain
legislative fields, it is possible for the legislature only to lay down a
policy and give sufficient guidelines for the executive authorities to
carry it into effect. The |l egislation before us ains at giving effect to
the current penal philosophy of reformi ng the prisoners while they
are under goi ng sentences of inprisonnent. For the above purpose,
Section 2 confers the power on the authorities to rel ease a prisoner
on probation keeping in viewhis antecedents and his conduct in the
prison. Section 9 contains the rule nmaking power and sub-section 4
clearly authorises the State Government to frane rules to define or
specify the class of offenders who can be conditionally rel eased. By
specifying in Rule 3(a) the offenders undergoing inprisonnment under
certain offences of serious nature as not eligible for rel ease on
licence, there is inplied specification of offences excluded in Rule
3(a) to be the class of offenders whose cases can be considered for
rel ease on probation under the Act. It was, therefore, an error of
interpretation on the part of the Lucknow Bench of Allahabad Hi gh
Court that specification of offenders under certain sections of pena
provisions in Rule 3(a) frustrates the object of the Act contained in
Section 2. The preanble of the Act has been quoted by us. It
i ndicates the intention of the |egislature that the benefit of rel ease on
probation for good conduct in prison is to be nade available not to al
but to "certain prisoners" neaning prisoners of -a particular class.
Thus they can be classified in relationto the offences conmmtted by
them for which they are sentenced. Reformative system of
puni shrent by rel easing prisoners on thebasis of their good conduct
in prison and for turning themout as good citizens after they serve
out their periods of sentences is not to be resorted to
indiscrimnately without reference to the nature of 'offence for which
they are convicted. It is open to the legislature to |lay dowmn a genera
policy permtting reformative method of punishment but by liniting
its application to |l ess serious crines.. Gavity of offence i's an
i ntegral di mensi on in decidi ng whether a prisoner shoul d be
rel eased or not. If we see the offences nmentioned in rule 3(a), in the
category of exclusion therein are such serious or heinous offences
whi ch are agai nst community and society in general where even
rel ease on probation may be found hazardous- because of the
possibility of the crime being repeated or the prisoner escaping.

Habi tual of fenders or those dealing in explosive substances or

i nvol ved in dacoities and robberies are treated as crimnals guilty of
hei nous crinmes who deserve to be treated differently from ot her

of fenders guilty of less serious crines. The offenders could be
classified thus reasonably with the object to be fulfilled of reformation
of those prisoners who show prospects of sone reform

Classification can al so be made between habitual offenders and

non- habi t ual offenders or between corrigibles and incorrigibles.

Such a classification through del egated | egislation of a rule cannot be
held to be a legislative step defeating the substantive provisions of
the Act. In our considered opinion, the judgnent of the Lucknow

Bench of All ahabad H gh Court whi ch has been upheld by two Judges

Bench of this Court proceeds on msinterpretation and m sconception

of Rule 3(a). Rul e 3(a) which excludes certain offences fromthe
application of the Act for release of the prisoners on probabtion
inmpliedly nakes the Act applicable to other kinds of prisoners and in
no manner defeats the object of the Act. Thus the Act is intended to
be made applicable to categories of offenders - not nmentioned in

Rul e 3(a).
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The two Judges Bench of this Court in the case of State of U P.
(Supra) has confirmed the judgnent of the Lucknow Bench of
Al 'l ahabad Hi gh Court only on the Iinmited finding that Rule 3(a) of U P.
Rules is in excess of the rule making authority and the rule falls
outside the ambit of section 2 of the Act. In the concluding part of its
j udgrment, the two-Judges Bench observes that it would be open to
the State Legislature to nmake the inpugned rule 3 (a) as part of the
Act itself. The above observation necessarily leads to an inference
that the Bench was al so of the opinion that the contents of the
i mpugned rul e could have forned the part of the main Act. The only
vice found in the rule was that it was in excess of the rule making
aut hority.

A del egated | egi'sl atiion can be declared invalid by the Court
mainly on two grounds firstly that it violates any provision of the
Constitution and secondly it is violative of the enabling Act. If the
del egate whi ch has been given a rule making authority exceeds its
aut hority and makes any provision inconsistent with the Act and thus
overrides it, it can be held to be a case of violating the provisions of
the enabling Act but wherethe enabling Act itself permits ancillary
and subsidiary functions of the |egislature to be performed by the
executive as its delegate, the del egated | egislation cannot be held to
be in violation of the enabling Act.

In the instant case, the legislative policy of pernitting rel ease
of prisoners on probation, after considering their antecedents and
conduct in the prison, is laid dowm in the provision of Section 2 read
with the preanbl e and ot her provisions of the Act. It was not
possible for the legislature at the tinme of enactment of the statute to
envi sage and enconpass in its provisions all penal |aws and
puni shnments |eading to incarceration of the offenders and desirability
for rel easing themon probation. The subject of classifying the
of fenders based on their antecedents and conduct and/or offences for
whi ch they have been convicted, has to be left to the executive
authority to determ ne and specify fromtinme to time by rules and
amendnments to be nade to it if and when found necessary. Such
del egati on of power by the legislature to the executive cannot be held
to be either in violation of any constitutional provision or in excess of
the rule maki ng provision of the Act. W are not prepared to accept
the reasoning of the H gh Court of Allahabad that the rule prohibits
rel ease of specified classes of offenders in relation to the offences for
whi ch they are convicted and thus defeats the very object of the Act.

Section 9(4) which enables fram ng of rules to classify the
offenders inpliedly permits their classification not nerely on the basis
of their antecedents and their conduct in the prison but also on the
basis of the offences for which they have been convicted and
i mprisoned. W fail to understand why such cl assification of offenders
based on the nature of offences committed by themis inpernissible
for application of the Act which ains at reformng-a specified and
identified classes of prisoners whose rel ease woul d not be hazardous
to society and who show possibilities of turning out to be good
citizens if they are given liberty under strict supervision of specified
institutions, authorities or individuals.

It is not possible for us to uphold the view of two Judges Bench
of this Court in the case of Sadhu Saran (Supra) that Rule 3(a) is in
excess of rule maki ng power under Section 9(4) and is violative of
substantive provisions contained in Section 2 of the Act. In our
consi dered view, the decision of two-Judges Bench in the case of
Sadhu Saran (Supra) does not |ay down a good | aw and deserves to
be overrul ed.

Lastly, |earned Seni or Counsel appearing as Amicus Curiae tried
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to nake a subm ssion that rejection of the prayer of the prisoner to
be rel eased under the Act should not cone in his way of claimng
rem ssion in accordance with Section 432 of Code of Crimna
Procedure. It is not necessary for us to express any opinion on the
same. If the prisoner has any recourse available in | aw for seeking
remssion, it would be open to himto avail of the same. Before
parting with the case, we thankfully record our appreciation for the
val uabl e assistance given by Shri Rakesh Dw vedi, |earned Senior
Advocat e who had appeared as Amicus Curiae in this matter.

Consequent upon the aforesaid discussion, this appeal succeeds
and is allowed. The inmpugned judgnent dated 16.1.2001 of the High
Court of Madhya Pradesh in Wit Petition No. 3603 of 1999 is hereby
set asi de.

The two-Judge Bench of this Court in the case of State of U P
(Supra) has confirnmed the judgnent of the Lucknow Bench of
Al | ahabad Hi gh Court only on the limted finding that Rule 3(a) of UP
Rules is inexcess of the rule nmaking authority because and the rule
goes contrary to the anbit of section 2 of the Act. In the concluding
part of its judgnment, the two-Judges Bench observes that it would be
open to the State Legislature to nmake the inpugned rule 3 (a) as
part of the Act itself. The above observation necessary |eads to an
i nference that the Bench was al so of the opinion that the contents of
the rule could have formed the part of the main Act. The only vice
found in the rule was that it was in excess of the rule naking
aut hority. A del egated |l egislation can be declared invalid by the
Court mainly on two grounds firstly that it violates any provision of
the Constitution and secondly it is violative of the enabling Act. If the
del egate which has been given-a rule maki ng authority exceeds its
aut hority and makes any provision inconsistent with the Act and thus
overwides it, it can be held to be a case of violating the provisions
of the enabling Act but where the enabling Act itself pernits ancillary
and subsidiary functions of the legislature to be performed by a
del egate - the del egated | egislation cannot be held to be in violation
of the enabling Act. In the instant case, the | egislative policy of
rel ease of prisoners on probation after considering their antecedents
and conduct in the prison, is laid down in the provision of Section 2
read with the preanble and other provisions of the Act. It was not
possible for the legislature at the tinme of enactment of the statute to
envi sage and enconpass in its provisions all penal |aws  and
puni shnments |eading to incarnation of the offenders. The subject of
classifying the of fenders based on their antecedents and conduct and
of fences for which they have been convicted, hasto beleft to the
executive authority to deternine and specify fromtinme to time by
rul es and amendnents made to it if and when found necessary. /Such
del egation of power by the legislature to the executive cannot be held
to be either in violation of any constitutional provision or in excess of
the rule making provision of the Act. W are not prepared to accept
the reasoning of the Hi gh Court of Allahabad that the rule gives a
bl anket power to the executive to |ay down specified class of
offenders in relation to the offences for which they are convicted and
put them outside the purview of the Act. Rule 9(4) which enables
froming of rules to classify the offenders inpliedly pernits their
classification not nmerely on the basis of their antecedents and their
conduct in the prison but also on the basis of the offence for which
they have been convicted and inprisoned. W fail to understand why
such classification of offenders in relation to the nature of offences
conmmitted by themis inpermssible for a limted application of the
Act which ains at reforming a specified and identified classes of
pri soners whose rel ease woul d not be hazardous to society and who
show possibilities of turning out to be good citizens if given liberty
under strict supervision of specified institutions, authorities or
i ndi vi dual s.
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