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PETI TI ONER
LAKSHM ACH AND OTHERS
Vs.
RESPONDENT:

T. V. V. KAI LASA THEVAR AND OTHERS

DATE OF JUDGVENT:
07/ 03/ 1963

BENCH

ACT:

Debt Relief--Agriculturist-Scaling down of decree debt-
Enabl i ng statute coming into force pendi ng appeal -
Appl i cation after ~appellate decree, if barred by res-
judi cata--Madras Agriculturists Relief Act, 1938 (Mad. 4 of
1938), as amended by Madras Act 23 of 1948,,ss. 16 (iii), 19

(2).

HEADNOTE:

The appellants had filed a suit on -a nortgage against
respondent No. 1 and others as defendants and had obtai ned a
prelimnary decree'in it on May, 15, 1937 and a final decree
on January 20, 1938. Appeal s were filed ‘against the
prelimnary Decree in the H gh Court of Madras. Wile the
appeal s were pending there, the Madras Agriculturists Relief
Act, 1938 came into force. The defendants ~in this suit
other than respondent No. 1 thereupon applied for ' relief
under this Act. The applications succeeded and the High
Court passed a new prelimnary decree on March 25, 1942
after scaling down the anmount recoverable in accordance with
the Act.

The respondent No. 1 had neither contested the ‘suit nor
appeared in the appeals nor nade any application under the
Act for relief. The prelinmnary decree passed by the High
Court, therefore, confirmed as agai nst himthe decree passed
by the trial Court. Respondent No. 1 thereafter applied to
the trial Court for relief under the Act but the application
was di smssed on the ground that in view of the judgnent  of
the High Court the application was not naintainable in the
trial Court, Respondent No. 1 thereafter applied to the Hi gh
260

Court for setting aside the exparte decree in so far as. it.
deprived himof the right to relief under the Act but /that
application was al so di sni ssed.

On january 25, 1949, Madras Act XXIII of 1948 was passed
amending the Act of 1938 by adding a sub-s. (2) to 's. 19.
After this amendnment s. 19 read, "(1) where before the
commencement of this Act, a court has passed a decree for
the repaynent of a debt, it shall, on the application of any
j udgrment -debtor who is an agriculturist .... apply the
provi si ons of this Act to such decree and shal
notw t hstanding anything contained in the Code of Cvi
Procedure, 1908, anend the decree accordingly or enter
satisfaction, as the case may be. (2) The provisions of sub-
section (1) shall also apply to cases where, after the
conmmencenent of this Act, a Court has passed a decree for
the repaynment of a debt payable at such comrencenent."”
Section 16 of the amending Act provided, "The anendnments
made by this Act shall apply to the following suits and




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 9

proceedi ngs, nanely :...... (iii) all suits and proceedings
in which the decree or order passed has not been executed or
satisfied in full before the comencenent of this
Act.. . . ". Respondent No. 1 again applied to the

trial Court for relief wunder the Act in view of the
amendment but this application was rejected. Respondent No.
1 then appealed to the H gh Court which granted relief under
the Act. The appellants thereupon appealed to the Suprene
Court.

Held, that the decree passed by the trial Court was
superseded by the prelininary decree passed by the High
Court on March 25, 1942. The final decree on the basis of
this prelimnary decree was passed by the District judge on
Septenber 25, 1943, and this was the only operative decree
in the case. Hence s. 19 (2) of the Act of 1938 read with
s. 16 (iii) of the amending Act created a new right in
favour of defendant No. 1.

Jowad /Hussain v. CGendan Singh, A 1. R (1926) P. C 93,
Gaj adhar Singh v. Kishan Jiwan Lal, (1917) I. L. R 39 Al
641, The Collector of Customs Calcutta v. The East Indian
Conmercial Co.-Ltd. [1963] 2 S. C. R 563, referred to.

In the Act the word "debt" includes a decretal debt.

Nar ayanan Chettiar v. Anmmanmal ai Chettiar, [1959] Supp. | S.
C. R 237, followed.

Clause (iii) of s/ 16 of the amending Act applies to this
case because the final decree had not been satisfied in ful
bef ore
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the comencenent of the amending Act and that created a
fresh right in defendant No. 1 to the benefit of sub-s. (1)
of S. 109.

Def endant No. | cannot be deprived of the newright given by
the amending Act by reason of the dism ssal of his' earlier
applications for reliefs wunder the Act which were made
before the creation of the right-:

JUDGVENT:

ClVIL APPELLATE JURI SDI CTI'ON Cvil~ Appea
No. 617 of 1960.

Appeal by special |eave fromthe judgment and order dated
Decenmber 2, 1955 of the Madras High Court in C M A No.
355 of 1951.

A V. Vi swanatha Sastri, R Ganapathi Jlyer ~and G
Gopal akri shnan for the appellants.

M K. Ramanurthi, D. P. Singh, R K Garg and~ S. C
Agarwal a, for respondent No. 1.

1963. March 7. The judgnment of the Court was delivered by
S. K DAS J.-This is an appeal by special I|eave from the
judgrment and order of the Madras Hi gh Court dated Decenber
2, 1955 by which the said Court set aside the order of the
| earned District judge of East Tanjore dated August 30, 1950
passed on an application made by the 1st respondent herein
unders. 19 of the Madras Agriculturists Relief Act (Act 1V
of 1938), hereinafter called the principal Act, as anended
by the Madras Agriculturists Relief (Arendment) Act of 1948
(Act XXI'I'l of 1948). By the said order the |learned District
judge dism ssed the application as unsustainable in |aw.
The High Court set aside that order on the ground that the
respondent’s application for the scaling down of the decree
passed agai nst hi mshould not have been dismissed in |imne
and the learned District judge should have gone into the
guesti on whet her the respondent was an agricul turi st
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entitled to the benefit of the principal Act as amended in
1948.

The material facts are not very nmuch in controversy, but
this is one of those cases in which a long history nust be
stated for the appreciation of a very short point involved
in the case. The short point involved is, whether the
application nmmde by the 1st respondent herein to the
District judge of East Tanjore in O S. No. 30 of 1934 on
Decenber 6, 1950 was unsustainable in | aw

We nmay now state the long history. The appellants before us
are the representatives of the original plaintiffs who as
nortgagees instituted a suit (being O S. No. 30 of 1934) in
the court of the District judge, East Tanjore for the
enforcenent of , a nortgage agai nst respondent No. 1, who
was defendant No. 1 in the suit, and six other persons. The
nort gage bond upon which the suit was brought was executed
by defendant No. 1 for hinself and his mnor undivided
brot her, defendant No. 2, and also as authorised agent on
behal f | of 'def endants 3 to 7, who were interested in a joint
fam |y  business. The suit™ was contested by all t he
def endant's, except defendant No. | against whomit proceeded
ex parte. A prelimnary decree was passed on May 15, 1937
by which a sumof Rs. 1,08,098/- was directed to be paid by
defendant No. 1 and defendants 3 to 7, in default of which
the plaintiffs were declared entitled to apply for a fina
decree for sale of the nortgaged property and the suit was
di smi ssed as against defendant No. 2. Against this decree,
two appeals were taken to the Madras High Court, one by
defendants 3 to 7 (being Appeal No. 48 of 1938) who
contended that the nortgage was not binding on them or on
their shares in the joint famly property ; and the other by
t he plaintiffs (being Appeal No. 248 of 1938), who
chal | enged the propriety of the judgnent of the trial judge
in so far as it dismissed their claim
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agai nst defendant No. 2. During the pendency of t hese
appeal s the princi pal Act cane into force and
applications were nmade by defendants 2 to 7 to the Hi gh

Court prayingthat in the event of a decree bei ng passed
against them the decretal debt mght be scaled down in

accordance with the provisions of the principal Act .
Def endant No. | who did not appeal at any stage of the
proceedings did not make any such application. The Hi gh

Court forwarded these applications to the lower court for
enqui ry and asked for a finding on the question whether the
applicants were agriculturists and if so, to what extent the
decretal dues should be scaled down. The ©District Judge
made the necessary enquiry and submitted a finding that the
applicants were agriculturists and that the debt, if ~scaled
down would anmount to Rs. 49, 255/with interest thereon at
six percent per annumfrom Cctober 1, 1937 exclusive of
costs. On receipt of this finding the appeals were set down
for final hearing and by their judgment dated March 25, 1942
the |learned judges of the Madras Hi gh Court accepted the
finding of the court below and held that defendants 2 to 7
were entitled to have the debt scaled down, but as. no
application had been nmade on behal f of defendant No.1l he was
held entitled to no relief under the principal Act. A
decree was drawn up in accordance with this judgment. The
amount due by defendants 2 to 7 was stated to be Rs.
49,255/- wth interest thereon at six per cent per annum
while so for as defendant No. 1 was concerned the decree of
t he trial judge was affirmed subject to a slight
nodi fication regarding the rate of interest. Defendant No.
1 thereupon filed an application in the court of the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 9

District judge, East Tanjore, claimng relief wunder the
principal Act alleging that he too was an agriculturist and
hence entitled to the benefits of the Act. This application
was dism ssed on February 25, 1943 on-the ground that as a
decree had al ready been passed by the H gh Court definitely
negativing his claimto any relief under the
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principal Act, such application was not entertainable by the
| ower court. The next step taken by defendant No. | was to

file an application in the H gh Court itself praying for
setting aside the ex parte decree which excluded him from
the benefits of the principal Act. This application was
rejected by the H gh Court on Decenber 13, 1943. As no
paynment was nade in accordance with the prelimnary decree
passed by the H gh Court, a final decree in terns of the
same was passed by the District Judge on Septenber 25, 1943.
Proceedi ngs for execution of this final decree were started
on August 16, 1944 when an execution petition was filed in
the court of the District judge, East Tanjore. Sone of the
nort gaged properties were sold and purchased by the decree-
hol ders for —a total sumof Rs. 12,005/- and part satis-
faction of the decree was entered for that anbunt. In the
course of these proceedings certain terns of settlenment were
of fered by the judgment-debtors. The estate of the decree-
hol ders was then/ in‘the hands of the receivers, and it
appears that the receivers agreed, with the sanction of the
court to receive Rs. 24,000/- only fromor - on behalf of
defendant No. 2 and release himand his share of the nort-
gaged property from the decretal  charge. Li kewi se the
receivers agreed to receive Rs. 48,000/- from defendants 3
to 7 and to release themand their properties from the
decretal debt. Wth regard to defendant No. | ‘“also the
receivers agreed to accept Rs. 37,500/- and it was ' agreed
that if one Yacob Nadar paid the anount on behalf of
defendant No. 1 on consideration of° the decree against
defendant No. 1 being assigned to him the receivers would
accept the sanme. No such paynent ‘was however nade on behal f
of defendant No. 1. But a sumof Rs. 24,000/- was  paid on
behal f of defendant No. 2 and his properties were exonerated
from the decree. -Defendants 3 to 7 also paid a sumof Rs.
48,000/ and odd in two instalnents in  discharge of their
decretal debt. The three ampunts paid by defendants
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2to 7 totalled Rs. 72,610-12-0. On March 6, 1947 def endant
No. 1 deposited in court a sumof Rs. 3215/- and put “in a
petition under s.47 and Oder XXI r. 2 C P.. C  praying that
the ampunt deposited by himtogether -with the paynents
already made by defendants 2 to 7 conpletely wi ped off.  the
amount due under the decree as scal ed down by the Hi gh Court
in favour of defendants 2 to 7; defendant No. 1 prayed that
as the decree was one and indivisible, full satisfaction of
the decree should be recorded exonerating the nortgaged
property and al so defendant No. | himself fromany further
l[iability in respect of the decretal debt. The position
taken up by defendant No. 1 in substance was that the
nortgage debt was one and indivisible and even though
di fferent amounts were nentioned as payable by two groups of
defendants in the decree, the decree-holders were bound
under the terns of the decree to release the entire
nort gaged property even on paynment of the amount directed to
be paid by defendants 2 to 7. This contention of defendant
No. | was negatived by the District Judge, but was accepted
by the Hi gh Court on appeal which allowed the application of
defendant No. 1 and directed that the court below should
enter full satisfaction of the nortgage decree. The decree-
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hol ders then came up to this court in appeal (C. A.  No.
32/1950) and the judgnent of this court is reported in V.
Ramaswam  Ayyangar and others v. T. N. V. Kailasa Thavar
(1). This court held that though the gener al | aw
undoubt edl y is that a nortgaged decree is one and
i ndivisible, exceptions to the rule arc adnmtted in specia

circunstances where the integrity of the nortgage has been
di srupted at the instance of the nortgagee hinself. Thi s
court further held that there was nothing wong in law in
scaling down a nortgage decree in, favour of one of the
j udgrment debtors while as regards the others the decree was
kept intact; the principal Act was a special statute which
ainmed at giving relief not to debtors in genera

(1) [1951] s. C R 292.

266

but only to a specified class of debtors, nanely, those who
are agriculturists-as defined by the Act and to this extent
it trenched upon the general |aw The result of the
decision of this court was that the decree stood unscal ed as
agai nst. the 1st defendant. Wen the appeal in the Suprene
Court was pending, the anmendi ng Act of 1948 was enacted and

it came into force on January 25, 1949. W shall presently
read the provisions of this amending Act. On the strength
of these provisions defendant No. I made an application

again to scale down the decretal debt. This was application
No. 79 of 1950. It was this application which the |earned
District judge held to be unsustainablein law. On appeal
the H gh Court held that the application was sustainable and
an enquiry should be nmade whether defendant No. 1 is an
agriculturist within the nmeaning of the principal Act. The
present appeal is directed against this order of ‘the High
Court.
Now before we proceed to consider the questions which arise
in this appeal it is necessary to set- out the relevant
provi sions of the principal Act and the anendi ng Act of 1948
of which defendant No. 1 (respondent No.1 herein) clains the
benefit. W nust first read s. (19 of the principal Act.
That section is in these terms :
"19. (1) Wiere before the comrencenent of this
Act, a court has passed a decree for the
r epaynent of a debt, it shall,” on the
application of any judgnment-debtor who is an
agriculturist or in respect of a H ndu joint
fam ly debt, on the application of any nenber
of the famly whether or ~not he is the
j udgrment -debtor or on the application of the
decree holder, apply the provisions of this
Act to such decree and shall, notw thstanding
anything contained in the Code  of G vi
Procedure, 1908, anend the decree accordingly
or enter satisfaction, as the case nay be

967
Provided that all paynents nmade or anpounts
recovered, whet her 'before or after t he

commencenent of this Act, in respect of
any such decree shall first be applied in pay-
nment of all costs as originally decreed to the
creditor.
(2) The provisions of sub-section (1) shal
al so apply cases where, after the comrencenent
of this Act, a Court has passed a decree for
the repayment of a debt payable at such
conmmencenent . "
It is worthy of note that s. 19 as it originally stood in
the principal Act was renunbered as subs. (1) of s. 19 and
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sub-s. (2) was added by s. 10 of the anending Act of 1948.
W nmmy also set out here s. 16 anendi ng Act of 1948. That
section is in these terms :
"16. The anmendnents made by this Act shal
apply to the following suits and proceedi ngs

nanel y: -

(i) all suits and proceedings instituted
after the comrencenent of this Act ;

(ii) all suits and proceedings instituted

bef ore the conmencenment of this Act, in which
no decree or order has been passed, or in
which the decree or order passed has not
becone final, before, such comrencenent ;

(iii) all suits and proceedings in which the
decree or order passed has not been executed
or satisfiedin full before the comencenent

of this Act

Provi ded t hat no creditor shal | be
required to refund any sum whi ch has
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been paid to or realised by him before the
comencenent of this Act."
Respondent No. | clainmed that he was entitled to the benefit
of sub-s. (2) of s. 19 read with cl. (iii) of s. 16 of the
anmendi ng Act of 1948. The learned District judge negatived
this claimon the follow ng three grounds :
(i) He held that in O S. No. 30/1934 the
prelimnary decree was originally passed on
May 15, 1937 and the final decree on January
28, 1938 and both these dates were anterior to
the comng into force of the principal Act.
The principal Act, it nay be stated here, cane
into force on March 22,1938, Therefore sub-
s. (2) of s. 19 did not apply to t he
present case.
(ii) Secondly, he held that sub-s. (2) of s.
19 applied to those cases only where there was
a debt payabl e on the date of the comrencenent
of the principal Act; in the present ~case.
however, there was no debt payable on the date
of the comencenent of the principal Act, the
debt having ripened into a decree; therefore
sub-s. (2) of s. 19 was not applicable.
(iii) Thirdly., he held that the claim of
defendent No. 1 to have the decreeagai nst him
scal ed down havi ng been deci ded agai nst hi m by
the District judge in I. A No. 104 of 1942 on
February 25, 1943 and the same claim having
been negatived by the Hi gh Court in subsequent
proceedings.. it was not open to defendant No.
1 to make a fresh clai munder sub-s. (1) of s.
19 because though sub-s. (1) of s. 19 used the
expression "notw t hstandi ng anythi ng contai ned
in the Code of Civil Procedure”, that —ex-
pression related to the provision of the
269
Code in the matter of anendnent of decrees and
entering of satisfaction of decree but did not
include the principle of res judicata, a
principle whi ch is nor e gener al and
conprehensive in character than what is laid
down in s. 11 of the Code.
The Hi gh Court apparently proceeded on the footing that the
present case was one in which a decree had been passed after
the comencenent of the principal Act and therefore sub-s.
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(2) of s. 19, added by the anmending Act of 1948, applied.
The High Court said that no serious attenpt was nade before
it on behalf of the decree-holders to support the view of
the learned District judge that the debt in the present case
was not a debt within the neaning of the principal Act
because it had ripened into a decree prior to the
commencenent of the principal Act. The H gh Court then
referred to s. 16 of -the anending Act and held that
defendant No. 1 was entitled to the benefit of sub-s. (2) of
s. 19 read with cl. (iii) of s. 16 of the amendi ng Act, 1948
and the circumstance that the claimof defendant No. 1 to
the benefits of the principal Act prior to its amendnment in
1948 had been negatived by the District Judge and the High
Court did not deprive himof the new right which the
amending Act had given himprovided he was able to prove
that he was an agriculturist within the neaning of the
Princi pal Act.

Learned counsel~ on ~behalf of the appellants has argued
before us that the view expressed by the Hi gh Court is not
correct. He has contended that the present case does not
cone under sub-s. (2) of s. 19 because this was a case in
whi ch a decree was passed for the repaynent of a debt before
the commencenent of the principal Act, nanely, before March
22, 1938. He has pointed out that so far as defendant No. 1
is concerned, a prelimnary decree was passed agai nst himon
May 15, 1937 and a final decree on January
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28, 1938. He has also referred us'to the decree passed in
the H gh Court on March 25, 1942 1n cl. (6) of that decree
it was stated that so for as defendant No. 1 was  concerned
the direction nade by the learned District judge in the
decree passed on My 15, 1937 would stand confirned.
Therefore, the argument before us is that the only provision
of which defendant No. | was entitled to claimbenefit is s.
19 as it stood before its amendnent in 1948 which applied to
cases where a decree was passed before the conmencenment of
the principal Act and in as nuchias the claimof defendant
No. | under that provision had been negatived both by the
District judge and the H gh Court on previous applications
made by defendant No. 1, it was not open tohim to nake
fresh claimunder the same provision.  Learned counsel has
al so submtted that the provisions of the anending Act, 1948
have no application in the present case and therefore no new
ri ght has been given to defendant No. 1.

The crucial point for decision in connection wth the
argunents stated above is whether the decree in the present
case is a decree passed before the conmencenent of the
principal Act or after its commrencenent. It is indeed true
that the District judge passed a prelimnary decree on My
15, 1937 and a final decree on January 28, 1938. These
decrees, however, were superseded by the prelimnary decree
which the High Court passed on March 25, 1942. As this
court pointed out in Ramaswam Ayyangar’s case (supra), a
prelimnary decree was drawn up in accordance wth the
judgrment of the H gh Court by which the anpbunt due from
defendants 2 to 7 was scal ed down while so far as defendant

No. | was concerned, the decree of the trial Judge was
affirmed subject to a slight nodification regarding the rate
of interest. The decree passed on March 25, 1942 was a

prelimnary decree in as much as it directed that in default
of the paynent of the anobunts directed
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to be paid by the decree, the nortgaged properties would be
sol d. Wen no paynents were made as directed by the

prelimnary decree of the H gh Court a final decree in terns
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of the same was passed by the District judge hinself on
Septenber 25, 1943. This was the decree which was put in
execution. It is well settled that where an appeal has been
preferred against a prelimnary decree the time for applying
for final decree runs fromthe date of the appell ate decree;
see Jowad Hussain v. CGendan Singh (1). |In that decision the
Privy Counci | guot ed with appr oval the fol |l owi ng
observations of Benerjee, J. nmade in Gjadhar Singh V.
Ki shan Jiwan Lal (2).
"It seems to me that this rule-the rule
regul ating application for final decree in
nortgage actions-contenpl ates the passing of
only one final decree in a suit for sale upon
a nortgage. The essential condition to the
maki ng of “a final decree is the existence of a
prelimnary decree which has becone concl usive
between the parties. Wen an appeal has been
preferred, it is the decree of the appellate
Court-which is the final decree in the cause."
The principle that the appellate order is the operative
order after the appeal is disposed of, which is the basis of
the rule that the decree of the lower court nerges in the
decree of the appellate court, has been approved by this
court in The Collector of Custons, Calcutta v. The East
India Conmercial /Co.. Ltd., We are therefore of the view
that the operative decree in the present. case was the
prelimnary decree nmade by the H gh Court on March 25, 1942
whi ch was made final ‘on Septenber 25,-1943. That being the
position, the present is a case to which sub-s. (2) of S. 19
is attracted as al so the provisions of s. 16 of the amending
Act of 1948. Sub-s. (2) of s. 19 read with cl. (iii) of s.
16 entitles defendant No. | (respondent No. | herein) to
claim the benefit of the principal Act, -even though his
earlier applications prior to
(1) AI.R 1926 P.C. 93.
(2) (1917) 1.L.R 39 AR 641.
(3) [1963] 2 S, C, R 563.
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the anendi ng Act of 1948 were rejected. Sub-s. (2) of s. 19
read with s. 16 creates a new right in favour of respondent
No. 1 and that right cannot be defeated on the principle of
res judicata. The true scope and effect —of s. 16 was
considered by this court in Narayanan Chettiar v. Annanal ai
Chettiar Referring tocl. (iii) of s. 16 this court said
"Clause (iii), it seens clear to us, applies
to suits and proceedings in which the decree
or order passed had becone final, but had not
been executed or satisfied in full before
January 25, 1949 : this nmeans that. though a
final decree or order for repaynent ~of the
debt had been passed before January 25, ' 1949,
yet an agriculturist debtor can claim relief
under the Act provided the decree has not been

executed or satisfied in full before the
aforesaid date. It should be renenbered in
this connection that the word debt’ in the Act
has a very conprehensive connotation. It
nmeans any liability in cash or kind, whether
secur ed or unsecur ed, due from an
agriculturist, whether payable under a decree
or order of acivil or revenue court or
otherwise etc. It is, therefore, clear that

the word ’'debt’ includes a decretal debt."
In the case before us cl. (iii) of s. 16 clearly applies
because the final decree which was passed on Septenmber 25,
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1943 had not been satisfied in full before, the comrencenent
of the anmending Act, 1948, that is, before January 25, 1949.
Therefore, by reason of cl. (iii) s. 16 of the amending Act
of 1948 respondent No. | was entitled to the benefit of sub-
s. (2) of s. 19, and he cannot be deprived of that benefit
because prior to the new right given to himby the amending
Act of 1948 his applications for getting relief wunder the
principle Act had been rejected.

(1) [1959] Supp. 1 S.C. R 237.

273
We have, therefore, cone to the conclusion that the view
expressed by the Hgh Court is the correct view and
respondent No. 1 is entitled to the benefit of sub-s. (2) of
s. 19 read with cl. (iii) of s. 16 of the anending Act of
1948, provided he establishes that he is an agriculturist
within the neaning of the principal Act. The appea
therefore fails and is dism ssed with costs.
Appeal di sm ssed.
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