http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 13

PETI TI ONER
BINOD M LLS CO LTD., UWJAIN (MP.)

Vs.

RESPONDENT:
SURESH CHANDRA MAHAVEER PRASADVANTRI, BOVBAY

DATE OF JUDGVENTO6/ 05/ 1987

BENCH
KHALI D, V. (J)
BENCH

KHALI D, V. (J)
azA, G L. (J)

Cl TATI ON
1987 AI'R 1739 1987 SCR (3) 247
1987 SCC (3) 99 JT 1987 (2) 504

1987 SCALE (1) 1051

ACT:

Madhya Pradesh Sahayata Upkram (Vi shesh Upbandh) Adhi ni -
yam 1978: ss. 3 and 5--Relief Undertakings--Suspension of
decrees against-Qbject and Scope of--Execution whet her
barred--Wether in conflict with ss. 40 or 42 C.P.C.

Wrds and Phrases: Expression other |egal proceedings
VWet her includes execution petitions.

Sick Textile Undertaki ngs (Taking over ~of Managenent)
Act, 1972/Sick Textile Undertakings Nationalisation Act,
1974: Sick Units-Reseue of--Concern expressed at loss Cov-
ernment incurs--Necessity for Governnent ~to evolve nore
accept abl e policy--Help | abour and nodernise industry.

HEADNOTE:

Section 3 of the Madhya Pradesh Sahayata Upkram (Vi shesh
Upbandh)  Adhi ni yam 1978 provides for the declaration of a
State industrial undertaking as a relief undertaking and s.
5 for suspension of suits or other |egal proceedi ngs agai nst
such relief undertakings and bars institution or commence-
nment of suits or other |egal proceedi ngs agai nst ~such an
i ndustrial undertaking during the period inwhich it remains
a relief undertaking notw thstanding any | aw, usage, custom
contract, instrument, decree, order, award, or settlenent.

The appellant, a textile undertaking at Ujain, MP. was
declared a ’'relief undertaking’ by notification dat ed
15.11.1980 issued by the State Government under s. 3 of the
Act and the time extended by subsequent orders till
15.11.1987. The respondent filed a summary suit against the
appel lant in the Bonbay H gh Court for a certain sum wth
i nterest and costs, which was decreed ex-parte. He then got
the decree transferred for execution to the Court of Dis-
trict Judge, Ujjain, Madhya Pradesh on 26.9.1986. The appel -
lant resisted execution on the ground of the bar contained
ins. 5 of the Act. The respondent while admitting that the
appel l ant was a relief undertaking contended that the Dis-
trict Judge had no jurisdiction to entertain any objection
to the execution of the decree validly passed by the High
Court as it could not
248
go behind the decree, and the decree nandated execution on
its terms.
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The District Judge held that the appellant could not
take advantage of the notifications under the Act because
the rights and liabilities of the parties had to be deter-
mned by the transferee court in accordance with the sub-
stantive law bearing on the question in the court that
passed the decree, and that the execution of the decree
could not be chall enged before the transferee court unless
it was shown that the transferor court had no jurisdiction
to pass the decree. The Hi gh Court took the view that the
executing court could not go behind the decree even if it
was erroneous on law or on facts and after considering the
effect of s. 5 on the general law governing decrees and
their execution as provided in the Cvil Procedure Code held
that there was no bar agai nst execution of the decree, and
consequently rejected the revision and affirmed the order of
the District Judge.

In this appeal by special leave it was contended for the
respondent, that- the expression ’other |egal proceedings’
woul d 'not take in execution proceedings and the execution
court could not, therefore, refuse to execute a valid de-
cree, that if such a wi de construction was given to that
expression institution of even clains of workers under the
Industrial Disputes Act and other similar beneficial |egis-
[ ati on woul d be barred, that the execution court could not,
whi | e executing decrees, adopt a procedure under any specia
| aw available in the State in which the execution court was
situate in relation to decrees obtained outside the States,
and finally that s. '5 could not apply to post-notification
liabilities.

Al'l ow ng the appeal, the Court,

HELD: 1. The High Court was in error in allowing execu-
tion to proceed. It has conpletely overlooked the purpose of
the Madhya Pradesh Sahayata Upkram (Vi shesh Upbandh) Adhi ni -
yam 1978 and the limted period of operation of s. 5  The
bar contained in the section by way of suspension of 'suits
or other |egal proceedings against relief undertakings is an
absol ute one for the period contenplated in the Act. [263C,
253B; 262F]

2. The section is not happily worded. Wat it intends to
convey if the words are re-arranged, would be: "Notwith-
standing any |law, usage, custom contract, _instrument,
decree, order, award, settlenent or other —provisions, no
suit or other |Ilegal proceedings shall be instituted or
conmenced or if pending shall be proceeded against the
i ndustrial undertaking as fromthe date specified in the
notification under sub-s.

249
(1) of s. 3 during the period in which it remains a relief
undertaking". So, read, the object of the section becones

clear. [257BD
3. The section has to be construed and interpreted as it

stands. It i S unanbi guous and full inport has to be given to
its words and its intent. The expression ’'other |egal = pro-
ceedings’ in the section includes execution proceedings

al so. The non-obstante cl ause contained therein takes within
its anbit all the decrees passed against relief undertak-
ings. The bar of 'institution or commencenent’ takes wthin
its anbit suits or 'other |egal proceedings’, which include
execution petitions also. The inclusion of the expression
"decree’ in the section further shows that a decree validly
obtained against a relief undertaking cannot be executed
during the period the declaration is in force. [2S8C, 261E
257DE]

The CGovernor-Ceneral in Council v. Shiromani Sugar MIIs
Ltd., (1946 FCR 40), referred to.
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State Bank of India v. Jaipur Udyog & Os., (AIR 1986
Del hi 357), distinguished.

4. Section 5 has a free field of operation unfettered by
any limtation. It is independent and uncontrolled by ss. 4,
6 and 7 which deal with suspension or nodification of cer-
tain renedies, rights etc., stay of proceedings, their
revival and continuance. It does not make any reference to
s. 4. It had been enacted with a definite object and that is
to protect the relief undertakings from litigations and
consequent actions during the period the declaration is in
force. [257B; 261F]

5. Section 5 operates even against execution of
decrees obtained against. the relief undertaking by its
creditors outside the State of Madhya Pradesh. To direct
execution of such decrees would be to encourage filing of
suits in courts situated in areas where the Act is not in
operation, secure  decrees and then try to circument the
operation of the Act by getting those decrees transferred
under 'ss., 40 -and 42 of the Cvil Procedure Code and defeat
the purpose of the Act. Such an abuse is not permssible in
the face ors. 5 of the Act: [262A; 258B; 253F; 257(Q

6. The transferee court has to execute the decree in
accordance with the l'aw obtaining in the court that passed
the decree and determine the rights and liabilities of the
parties in accordance with the substantive law obtaining in
the State where that court is situate. That being so, the
j udgrment debtor cannot nove the execution court and get the
benefit of the procedure available inthe State in which the
transferee court is situated. [262D
250

In the instant case the decree obtained fromthe Bonbay
High Court was a valid decree. No court in Madhya ' Pradesh
could question its validity, nor could refuse to execute it.
Al that 1is sought to be done by s. 5 of the Act is to
suspend its animation for the period mentioned in the ' noti-
fication. It is not a permanent relief. Section 5, there-
fore, does not cone into conflict ‘either with s. 40 /or 42 of
the Cvil Procedure Code. [257FG  258AB; 261FG 262EF]

7. It cannot be said that the debts incurred prior to
the notification under s. 3 alone are barred and debts
incurred subsequent to the notification under s. 3 are not
barred. Section 5 does not permt such an interpretation
[ 263B(C]

8. There is need to evolve a nore acceptable procedure
while dealing with sick units. [Invariably, the amounts
punped in in trying to rescue sick units are ultimtely
lost. No purpose wll be served by giving life to such
units. The concern for workers nmust be matched with concern
for nodernisation also. The | abour should not be left to the
nercy of such sick units. The Governnent will have to evol ve
a nore acceptable and intelligent policy. Units wi th decrep-
it and antiquated nachineries rmust be got rid of and public
noney nust be saved. In their places new units must . come
into existence. |If Government finds it difficult a ‘tria
must be undertaken to entrust such units to the |labour to
test how they work with their cooperative effort. [263DH

JUDGVENT:

CIVIL APPELLATE JURI SDICTION: Givil Appeal No. 1197 of
1987.

From the Judgment and Order dated 5.1.1987 of the Madhya
Pradesh High Court in Cvil Revision No. 382 of 1986.

K. K. Venugopal, A K Chitale, Deepak K Thakur and S. K
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Ganbhir for the Appellant.

Y.S. Chitale, MS. Ganesh and Ravi Wagmare for the
Respondent .

The Judgnent of the Court was delivered by
KHALI D, J: Special |eave granted.

This is an appeal by special |eave against the Judgnent
& Order dated 5-1-1987, of the H gh Court of Madhya Pradesh,
Bench at
251
Indore, in Civil Revision No. 382 of 1986, by which the High
Court affirned the order dated 28-11-1986 of the District
Judge, Ujjain in Gvil Execution Case No. 1249 of 1986,
filed by the respondent agai nst the appellant.

The appellant is a textile undertaking at Agra Road,
Ujain. The Madhya Pradesh Governnent enacted the Mdhya
Pradesh Sahayata Upkram (Vi shesh Upbandh) Adhi niyam 1978
(No. 32 of 1978), for short the Act, with the object of
giving relief to sick undertakings. Relief was given to the
appel | ant - conpany first by notification No.
F-17-87-79-X-B-1, dated 15-11-1980, extended fromtime to
time by subsequent orders, the relief so given to continue
till 15-11-1987.

The respondent filed a sunmary suit against the appel-
lant in the Bonbay Hi gh Court on its " original side, as
summary suit No. / 124 of 1986 claimng a decree for Rs.
12,12,327.50, with interest and costs. The appellant did not
contest the suit. The suit was accordingly decreed. The
respondent got the decree transferred for execution to the
District Judge, Ujain on 26-9-1986 and then applied for
execution of the decree. The appellant resisted execution by
filing objection pleading that it was a relief undertaking
under the Act, the benefits under which Act were “available
till 15-11-1986 at the time the objection was filed (now
upto 15-11-1987) and that the decree could not therefore be
executed against it in view of the bar contained in Section
5 of the Act. The respondent admitted the appellant to be a
relief wundertaking. However, it was contended that the
District Judge had no jurisdiction to entertain any objec-
tion to the execution of the decree, validly passed by the
Bonbay H gh Court The Execution Court, it was contended,
could not go behind the decree and the decree mandated
execution on its terns.

The | earned District Judge upheld the contentions of the
respondent and held that the appellant could not take advan-
tage of the notifications under the Act becausethe rights
and liabilities of the parties had to be determi ned by the
transferee court in accordance with the substantive |aw
beating on the question in the court that passed the decree.
He further held that the execution of the decree could not
be challenged before the transferee court wunless it was
shown that the transferor Court had no jurisdictionto pass
the decree. The objection of the appellant was thus 'reject-
ed.

The appellant thereupon filed a revision in the  High
Court. The High Court rejected the revision and affirnmed the
order of the District Judge. Hence this appeal
252

The questions of |aw raised before us are as
foll ows:

(a) Whether on a true construction of
Section 5 of the Act, execution of the ex-
parte decree obtained by the r espondent
agai nst the petitioner at Bonbay can be insti-
tuted, comenced or proceeded wth by the
respondent agai nst the petitioner, even though
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the petitioner’s textile undertaking is admt-
tedly a State Relief Undertaking under the
Act ?

(b) Whether Section 5 of the aforesaid Act
i s substantive |l aw or procedural |aw?

The High Court considered this question and held that
there was no bar against execution of the decree after
considering the effect of Section 5 quoted above on the
general |aw governing decrees and their execution as provid-
ed inthe Cvil Procedure Code. The High Court relied upon
the settled position that the executing Court cannot go
behind the decree even if it is erroneous on law or on
facts. W extract belowthe finding by the H gh Court
agai nst the appellant in paragraph 20:

"I't may be stated that it was perhaps due to
the position of the |aw as propounded in the
Del hi© decision that the suit in the Bonbay
High Court was not contested by the petition-
er. Wth the determnation of the rights of
the parties by the Bonbay H gh Court according
to the substantive | aw applicable to the State
of Maharashtra, the nonapplicant was manifest -
ly clothed with the absolute right to execute
the decree unless sone express provisions of
law /in ~Maharashtra empowered the Court to
restrain him fromexecuting the sanme. Such
fight cannot again be  subjected to and/or
regulated by any |aw of the State of MP. to
whi ch . the decree i's sent only for. execution.
Any provision to suspend such right of execu-
tion of —a valid decree does partake of the
character of substantive |aw and cannot be
interpreted as nmerely a rule of procedure
within the neaning of Sec: 40 of the C P.C
prescribing the manner of execution. It has,
therefore to be held on the authority of
Ramavtar’s case (supra) that the provision in
Section 5 of the Adhiniyampertains to the
domai n  of substantive |aw and cannot be said
to relate to the real mof adjective or proce-
dural law. The petitioner, therefore. has no
l ocus standi to seek shelter under Section 5
of the Adhiniyam agai nst
253

the execution of the decree passed by the
Bonbay Hi gh Court, it being a substantive |aw
of the State of MP. and not nerely a proce-
dural law, wthin the meaning of Section 40 of
the C P.C or procedural power under Section
42 i bid governing the node of execution, The

suit in the Bonbay Hi gh Court was not |iable
to be stayed and so is the decree ‘therein
passed. "

It is evident fromthe above discussion that the Hi.gh
Court conpletely overl ooked the purpose of the Act and the
limted period of operation of Section 5. It has to be borne
in mnd that the Act in question was enacted with a specific
purpose. The preanble to the Act states that the Act has
been enacted "to enable the State Government to make specia
provisions for a limted period in respect of industria
relations, financial obligations and other |ike matters in
relation to industrial undertakings the running of which is
consi dered essential as a nmeasure of preventing, or of
providing relief against, unenploynent." It is necessary to
note that the State Governnent and other financial institu-
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tions invest large sunms of nbney to revive sick units or
relief wundertakings. The Government and such institutions
are interested in seeing that the anmount so invested are
utilised for the purpose of running the relief wundertaking
so that it can be gradually revived and what is nore inpor-
tant, to provide continuous enploynent to a | arge number of
workers. The Governnent is interested in nmaking sure that
the relief undertakings do not incur burdensone debts,
engage in costly litigations and consequent attachment of
their rmachineries and noveabl es thus gradually destroying
the units conpletely. The Act has been enacted to safeguard
the interest of the general public, the workers and the
amounts invested. It is for this purpose that relief was
given to the unit agai nst execution of decrees for a maxi mum
peri od of seven years. If creditors of the relief undertak-
i ngs ingeniously manage to obtain decrees agai nst them from
Courts situated in areas where the Act is not in operation
and thus try to circunmvent the operation of the Act by
getting such decrees transferred to the area where the Act
is in operation and plead that their decrees are saved from
the m schief of the Act, such actions would be to defeat the
very purpose of the Act. When-we say this, we do not want to
encourage such relief undertakings not to pay current |Ii-
abilities. W are only concerned here with the interpreta-
tion of the sections of the Act. W will presently refer to
sonme of the rel evant’ sections and consider their operation
both for pre-notification and post-notification debts.
Section 2(3) defines relief undertaking and s. 2(4) a

state industrial undertaking, as foll ows:
254

"2(3) "relief —undertaking” neans ‘a State

i ndustrial undertaking in respect of which a

decl arati on under Section 3 i's in force:

2(4) "State industrial undertaking" means an

i ndustrial undertaking.

(a) which is started or which, or the
managenent of which(is under any |aw or agree-
nent acquired or otherw se taken over by the
State Governnment or by a Governnment conpany
and is run or proposed to be run by, or under
the authority of, the State Governnent or a
Gover nment conpany; or

(b) to which any | oan, advance, or grant
has been given, or in respect of —any loan
whereof, a guarantee has been given, by the
State Governnment or Governnent. conpany; or

(c) in respect of which a notified order
under the Industries (Devel opment-and Regul a-
tion) Act, 1951 (No. 65 of 195 1) is in opera-
tion."

Decl aration of a relief undertaking is provid-
ed for in Section 3 which reads as follows:
"The State CGovernnent may, if it is satisfied
that it is necessary or expedient so to do in
the public interest, with a viewto enabling
the continued running or re-starting of a
State industrial undertaking as a neasure of
preventing, or of providing relief against,
unenpl oynent, declare, by notification-, that
the State industrial undertaking shall on and
from such date and for such period as may be
specified in the notification, be a relief
undert aki ng.

Provi ded that the period so specified
shall not, in the first instance, exceed one
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year but nmay, by a like notification, be
extended, fromtine to tine, by any period not
exceedi ng one year at any one tinme so however
that such periods in the aggregate shall not
exceed seven years."

Section 4 provides for suspension of certain
enactnments, contracts, agreements etc..appel-
icable to relief undertaking. The Section
reads as foll ows:

255
"4. Application of certain enactnments and
contracts, agreement s, etc. to relief

undert aki ng--That State Governnent may, if it
is satisfied that it is necessary or expedient
so to do for the purposes specified in section
3, direct, by notification ,--
(a) that in relation to any relief undertaking
all" or any of the enactnents specified in the
Schedul e to this Act shall not apply or shal
apply with such adapt ati ons whet her by way of
modi fication, addition or comm ssion (which
does not,  however affect the policy of the
sai d enactnments), as may be specified in such
notification, or
(b) /that the operation of all or any of the
contracts, assurances of property, agr ee-
nent's, settlenents, awards, standing orders
or other instruments, in force (to which any
relief undertakingis a party or which may be
applicable to any relief undertaking) imedi-
ately before the date on which the State
i ndustrial undertaking is declaredto be a
relief undertaking, shall remain suspended or
that all or any of the rights, privileges,
obligations and liabilities accruing or 'aris-
ing thereunder  before the said date, shal
remai n suspended or ‘shall be enforceable with
such nodifications and in such manner as nay
be specified in such notification.”
The Schedule to the Act nentions the follow ng
six Acts:
(1) The Industrial Enmploynment —(Standing O -
ders) Act, 1946 (No. 20 of 1946).
(2) The Industrial Disputes Act, 1947 (No. 14
of 1947).
(3) The M nimum Wages Act, 1948 (No.~ 11 of
1948).
(4) The Madhya Pradesh Shops and Establish-
nents Act, 1958 (No. 25 of 1958).
(5) The Madhya Pradesh Industrial Relations
Act, 1960 (No. 27 of 1960).
256

(6) The Madhya Pradesh Industrial Enpl oy-
ment (Standing Orders) 1961 (No. 26 of 1961).

Now we cone to the inportant Section wth

which we are vitally concerned in this appea
and that is Section 5 which reads as foll ows:
"5. Suspension of suits or other |legal pro-
ceedi ngs against relief undertakings: As from
the date specified in the notification under
sub-section (1) of section 3, no suit or other
| egal proceedings shall be instituted or
conmenced or, if pending, shall be proceeded
with agai nst the industrial undertaking during
the period in which it remains a relief under-
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taking any |law, wusage, custom contract,
instrument, decree, order, award, settlenent
of other provisions whatsoever notw thstand-
ing."

VWhat we are called upon to decide in this case is wheth-
er proceedings taken in the Madhya Pradesh Court for execu-
tion of a decree validly obtained in the Bonbay H gh Court
has to be or can be stayed under this Section. W have
already seen that the maxi mum period of the stay is seven
years and this period will expire on 15-11-1987. Section 7
deals w th suspension or nodification of certain renedies,
rights etc. and reads as foll ows:

"7. Suspension or nodification of certain
renedies, rights etc., stay of proceedings,
their revival ‘and conti nuance. Any renedy for
the enforcenent. of any right, privil ege,
obligationor liability referred to in clause
(b) of Section 4 and suspended or nodified by
a notification under that section shall, in
accordance with the terns of the notification
be suspended nodified, and all proceedings
relating thereto pending before any court,
tribunal, officer or other authority shal
accordi ngly be stayed or be continued subject
to such nodification, so however, that on the
notification ceasing to have effect--

(a) any right, privilege, obligation
or liability so suspended or nodified shal
revive and be enforceable as if the notifica-
tion had never been issued; and

257

(b) any proceedi ng so stayed shall be
proceeded wth subjectto the provisions of
any |law which may then bein force from the
stage whi ch had been reached when the proceed-
ing was stayed. "

A close scrutiny of the above section reveals that
Section 5 has a free field of operation unfettered by any
l[imtation. The section is not happily worded.” What the
section intends to convey, according to us, if the words are
re-arranged, would be as foll ows:

"Notwi t hst andi ng any | aw, usage, custom _-con-
tract, instrument, decree, order, awar d,
settlenent or other provisions, no suit - or
ot her | egal proceedings shall-be instituted or
conmenced or if pending shall be proceeded
agai nst the industrial undertaking as fromthe
date specified in the notification under . sub-
section (1) of Section 3 during the period in
which it remains a relief undertaking.”

So read, the object of the section becones clear. The
section seeks to confer benefit to the relief undertakings
fromthe ravages of litigation during the period it remains
a relief undertaking. The expression 'decree’ is very mate-
rial for our purpose. Inclusion of "decrees’ in the section
shows that the fact that decrees were validly obtained
against a relief undertaking will not pose any danger to it
during the period the declarationis in force. In other
words, the section prevents execution of a decree validly
obt ai ned agai nst the undertaking during the period nentioned
above. That takes us to the question as to whether the words
"other legal proceedings" in the section would take in
execution proceedings. It is not disputed that the Section
bars institution of suits and starting of other proceedings.
VWhat is disputed is that expression "other |egal proceed-
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ings" will not take in execution proceedi ngs. The contention
is grounded on the general principle that the execution
court cannot go behind a valid decree and that the execution
court cannot, therefore, refuse to execute it. It is admt-
ted that the decree obtained fromthe Bonbay Hi gh Court is a
valid decree. That being so, |aw should take its course and
execution should proceed. It is by virtue of the enabling
provi sions contained in Sections 40 & 42 of the Cvil Proce-
dure Code that this validly obtained decree got transferred
to the Court in Madhya Pradesh. It is contended that by the
mere transfer of this decree in accordance with the proce-
dural law, its validity does not disappear nor its binding
force cease to exist. W find difficulty in accepting this
contention. If we are to accept this submssion, it would be
rendering section 5 of the Act nugatory and to

258

destroy the benefits sought to be conferred by that section.
Nobody ~ questions the validity of the decree. All that s
sought 'to be done is to suspend its aninmation for the period
nentioned in the notification. No Court in Madhya Pradesh
can question its validity, nor canrefuse to execute it
after the period is over. To direct execution of the decree
in the teeth of Section 5 would be to encourage filing of
suits in Courts outside Madhya Pradesh, secure decrees and
def eat the purpose /of the Act. W do not think that such an
abuse is permssible in the face of Section 5 of the Act. W
have, therefore, to answer this question in favour of the
appel | ant .

For the disposal of this case, we do not think it neces-
sary to refer to the lengthy discussion made by the High
Court on substantive and procedural |aw. W have to construe
and interpret the section as it stands. The section is
unanbi guous and full inmport has to be given to its words and
its intent. The non-obstante clause in this section  takes
within its anbit, all the decrees passed against the relief
undert aki ngs. The bar of 'institution or commencenent’ takes
within its anbit suits or other 'l egal proceedings’ which
i ncl ude execution petitions also.

An attenpt was made by the learned counsel for the
respondent to contend that the expression "other |I|ega
proceedi ngs" cannot take in proceedings to execute validly
obtained decrees. It was further contended that if we give
such a w de construction to the expression "other |egal
proceedi ngs" institution of even clains of workers under the
Industrial Disputes Act and other similar beneficial legis-
lations, arising after the issue of notification, wll be
barred. On the wording of the section we feel such a conclu-
sion is inescapable.

Rel i ance was pl aced by the counsel for the respondent on
the decision in the case of State Bank of India v.  Jaipur
Udyog & Ors., AIR 1986 Del hi 357 to contend that no objec-
tion can be raised to the execution of the decree wvalidly
obt ai ned fromthe Bonbay H gh Court. We find that the above
decision has no application to our case. In that case, an
attenpt was nmade to block a suit filed in the Delhi Court
against a relief undertaking under the Rajasthan Relief
Undert aki ngs (Special Provisions) Act 9 of 1961, based on
Section 3 & 4. That contention was repelled and according to
us rightly. There the State Bank of India brought a suit for
the recovery of certain amounts agai nst Jai pur Udyog Limt-
ed, the principal debtor, a conpany based in Rajasthan and
the guarantors. This conpany had been declared by the State
of Rajasthan as a relief undertaking under Section 3 of the
Act. Section 2 of the Act barred institution or comrencenent
of suit
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or other |legal proceedings against a relief undertaking.
This section contains an explanation as to what "lega
proceedi ngs" are. Relying upon this section, the conmpany and
the guarantors pleaded that the suit was liable to be

stayed. The question before the H gh Court was whether the
Act had extra territorial operation. The case was heard by a
Singl e Judge who referred it to a Division Bench in view of
the conflict between the Allahabad H gh Court and the Punjab
& Haryana High Court. The High Court referred to Section
1(2) of the Act which stated that the Act "extends to the
whole of the State of Rajasthan” which was an explicit
declaration of the legislature about the territorial appli-
cation of the Act and held that the contention of the debt-
ors that the suit in Delhi Court ought to be stayed was
unsustainable. W are here confronted with a different
situation. If what is contended before us had been cont ended
bef ore ~the Bonbay H gh Court, sane result would have fol-
| owed. We have herea situation entirely different and that
is, steps to execute a decree in a territory over which the
Madhya Pradesh Act has application. If the decree obtained
from the Del hi Hi gh Court had been transferred to a Rajas-
than Court and a deci'sion was rendered on an objection to
its execution in favour of the decree holder, that would
have hel ped the respondent. No support can be taken by the
respondent fromthis case.

W nmay seek support for our construction of the words
"l egal proceedings’ 'to include execution proceeding from a
judgnent of the Federal Court in the case The Covernor-
General in Council v. Shiromani Sugar MIIs Ltd., [1946] FCR
40. The factual details in brief are as foll ows:

The respondent-conmpany was assessed to incone-tax for
the year 1941-42 by an assessnent order dated 25th February,

1943. In the nmeantine, however, a petition to wind up the
conpany had been presented on the 26th Novermber, 1941, a
provi sional |iquidator had been appointed on the 7th Decem

ber, 1941 and finally on the 17th April, 1942, a winding up
order had been nade by the High Court at Allahabad. On/ 10th
March, 1943, a notice of demand was served on the officia
i quidator of the respondent-conpany under Section 29 of the
I ncome-tax Act, 1922. The official |iquidator pointed out to
the Income-tax department that the proper procedure to be
followed was to lodge a claimin the winding up in respect
of the tax alleged to be due fromthe Conpany. |nstead  of
adopting this procedure the Incone-tax departnment adopted
its statutory procedure under Section 46 and accordingly
sent an arrear demand, informng the latter that the denand
was recoverable as arrears of |land revenue. The officia
260
I'iquidator thereupon nmade an application to the Hi gh /Court
under Sections 171, 228 and 233 of the Indian Conpani es Act,
1913, against the departnment asking for an order that the
respondent be directed to put in a formal <claim to the
official liquidator in respect of the sumdue. The All ahabad
Hi gh Court restrained the departnent from proceedi ng accept -
ing the plea of the conpany as the | eave of the Court was
not obtai ned under Section 171. W are only concerned wth
the manner in which the Federal Court understood the expres-
sion "other |egal proceeding" occurring in Section 171 of
the I ndian Conpani es Act. That Section reads as foll ows:
"When a winding-up order has been made or a
provi sional |iquidator has been appointed, no
suit or other |egal proceeding shall be pro-
ceeded w th or comrenced agai nst the conpany
except by leave of the Court, and subject to
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such terms as the Court nmay inpose.”
The Federal Court discussed this question at
page 56 as follows:
"That still |eaves open the question whether
action under Section 46 of the Indian |ncome-
tax Act is covered by the phrase "other |ega
proceeding.” Clearly it is not a proceeding in
an ordinary Court of |law. But we see no reason
why in British India no "legal proceeding" can
be taken otherwi se than in an ordinary Court
of law, or why a proceeding taken elsewhere
than in an ordinary Court of |law, provided it
be taken in a manner prescribed by law and in
pursuance of law or legal enactnent, cannot
properly be described as a "legal proceeding."
If it ~"be considered that the effect of the
I ncome-tax~ authorities putting the nachinery
of~ s. 46 of the Income-tax Act in nmotion for
the collection of arrears of incone-tax is to
bring into operation all the appropriate |ega
enactnments relating to the collection of |and
revenue in the Province concerned, it is, in
our judgment, very difficult to say that they
are not taking a "legal proceeding.” In fact,
in this very case, had the conpany not been in
liquidation, the appellant woul d have had the
choice at his option of ~(a)  proceeding by
"suit" ' in the ordinary Courts in respect of
the arrears, or (b) by forwarding (under s.
46(2) of the Incone-tax Act) to the . Collector
the requisite Certificate,” initiating and
putting into force collection of the arrears
as arrears of land revenue under and in ac-
cordance with the appropriate provisions of
t he
261
U P. Land Revenue Act (II1) of 1901. Surely
such last nentioned action on the part of the
i ncome-tax authorities, would be the adoption
of another |egal proceeding for the collection
of the arrears as opposed to the institution
of a suit. The proviso to s. 46(2) enpowers
the Collector, if he so chooses, to exercise
all the powers which a civil court nay exer-
cise in respect of the attachnment and sale of
debt s due to a judgment-debtor. If t he
Income-tax O ficer wll be taking a "lega
proceedi ng" when he noves the Collector--as we
think he must be held to do--to realize the
tax by attachnent and sal e of debts due to the
assesee, it can make no difference in- princi-
ple that the Collector is asked to exercise
his summary powers under the | and revenue | aw.
Accordi ngly, we agree wth the
| ear ned Judges of the Allahabad H gh Court _in
hol ding that the words "other |egal proceed-
ing" ins. 171 of the Indian Conpanies Act, 19
13, conprise any proceeding by the revenue
authorities wunder s. 46(2) of the Indian
I ncome-tax Act, and that accordingly before
forwarding the requisite certificate under s.
46(2) of the Indian Incone-tax Act."
no reason why the expression 'other |ega
in section 5 should not include execution

petitions al so.
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If we look into the schene of the Act and the various
sections, it will be evident that Section 5 is an independ-
ent section uncontrolled by Sections 4, 6 & 7. Sections 4, 6
& 7, deal with suspension or nodification of certain rene-
dies, rights etc., stay of proceedings, their revival and
conti nuance. Section 5 does not nake any reference to Sec-
tion 4. It had been enacted with a definite object and that
is to protect the relief undertakings fromlitigations and
consequent actions. The object is clear. The Governnent
wants to relieve such undertakings fromlitigative pressure
for a period of tinme. It is not a permanent relief. The
CGovernment are interested to see that the investnents made
by it and other financial institutions do not get frittered
away by avoidable litigation and other |[|egal proceedings.
The bar contained in Section 5 by way of suspension of suits
or other |egal proceedingsis thus an absolute bar but only
for the period contenpl ated by the Act.

The Iimted question that we have to answer is as to whether
262

Section. 5 ~operates even agai nst execution of decrees ob-
tained against the relief undertaking by its «creditors
outside the State of Madhya Pradesh.

The |earned counsel for the respondent brought to our
noti ce decisions reported in AIR 1948 Patna 245 and Al R 1953
Mysore 37 and sim'lar other decisions to contend that the
execution court cannot, while executing decrees, adopt a
procedure wunder any special |aw available in the State in
whi ch the execution court is situate, in relation to decrees
obtai ned outside the States. For exanple, suppose a decree
is obtained in Madras and it is-transferredto Madhya Pra-
desh. Suppose again that in Madhya Pradesh, there is an
enactnment to scal e down the decree amount either in instal-
nents or to wipe out the debt of an agriculturist; will it
be open to the executing court to take recourse to such
enactmments and give relief to debtors in the State in rel a-
tion to a decree obtained in a Court outside the State. It
is settled law that the transferee Court has to execute the
decree in accordance with the l'aw obtaining in the / Court
that passed the decree and determine the rights and liabili-
ties of the parties in accordance with the substantive |aw
obtaining in the State where that Court is situate. That
bei ng so the judgnent-debtor cannot nove the execution court
and get the benefit of the procedure available in the State
in which the transferee Court is situated.

Here we are not confronted with such a situation. Nobody
contends that the executing Court has to change the terns of
the decree. Al that is stated is that its execution has to
be suspended for a specified period. Section 5, therefore,
does not come into conflict either with Section 40 or /sec-
tion 42 of the Gvil Procedure Code. In our view, the bar
under Section 5 is an absolute one for the duration of the
peri od contenplated in the Act.

If the relief undertakings are not protected by a provi-
sion like Section 5, the position will be distressing. The
creditors wll proceed against them Their properties -and
goods will be attached. The workers will be rendered |job-
less. In this case, this unit is said to enploy nearly 2,000
workers. The creditors will not be in a nore advantageous
position either. If liquidation proceedings are initiated,
the creditors will get only pro-rata fromthe sale proceeds
of the assets. If creditors are permtted to proceed agai nst
the assets and the products of the undertaking, that would
be detrinental to the heavy investnent made by the State and
other financial institutions. The concern of the GCovernment
in enacting this lawis thus in the interest of the |arge
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nunber of worknmen enpl oyed in these undertakings and in the
revival, if possible, of a sick unit. It is to protect them

and not to render them unenpl oyed that such relief undertak-
ings are financed by the State.

A contention was raised that Section 5 cannot apply to
post notification liabilities. In other words, suits and
ot her proceedings in relation to the debts incurred prior to
the notification under Section 3 alone are barred and debts
i ncurred subsequent to the notification under Section 3 are
not barred under Section 5. In our view, the reading of the
Sections does not permt such an interpretation. The object
of Section 5 is to protect the relief undertakings from al
suits and | egal proceedings. This protectionis to end on
18-11-1987. We hold that the High Court was in error in
al |l owi ng execution to proceed.

Before parting with 'this case, we wi sh to observe that
the powers that be will have to evolve a nore acceptable
procedure  while dealing with sick units. W share the con-
cern expreessed i n high places about the |oss that Governnent
incurs in_trying to rescue sick wunits. Invariably, the
amounts punped in are ultimately lost. The machineries of
the wunit in question are as old as 1920. One can easily
i mgi ne the nature of the products that come out of a wunit
like this. Wat purpose will be served by giving life to
such units by providing artificial respiration The concern
for workers nmust be matched with the concern-for nodernisa-
tion also. The |abour should not beleft to the nmercy of

such sick units. The Government w1l have to evolve a nore
acceptable and intelligent policy, to help the labour and
for nodernisation of industry. These units like "flaring

tapers brightening as they waste" with tenporary financia
bl ood transfusion nust, in the interest of -all concerned, be
subj ected to euthanasia. The situation created nust be et
bol dly. Such units with decrepit-and anti quated nmachineries
must be got rid of and public nmoney nust be saved. In their
pl aces new units must come into existence. W know that this
would involve heavy financial liability. But in ‘the |ong
run, it would save public interest nore. If Government find
it difficult to punp enough noney, at least a-trial nust be
undertaken to entrust such units to the |abour to test how
they work with their cooperative efforts. In such a situa-
tion. there will not be siphoning of the funds of the wunit
by the entrepreneurs for self aggrandisenment, for, nore
often than not, sickness in such units sets-in, because the
funds of the units are diverted to defeat both the  Govern-
ment and the |abour and only to benefit the owners of such
units.
264

Wth these observations, we set aside the order of the
Hi gh court and allow this appeal, but with no order. as to
costs.
P.S. S Appea
al | owed.
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