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ClVIL APPEAL NO. 3551 OF 2006

1. Thi s appeal under Section 125 of the Electricity Act, 2003 (hereinafter for
short "the Act") is directed against the judgnent passed by the Appellate Tribunal for
Electricity (hereinafter for short "the Appellate Tribunal”) dated 5th April, 2006 in
Appel | ant’ s appeal /'No. 191/ 2005 and the order dated 2nd June, 2006 passed by the
Appel late Tribunal in Review Petition No. 3/2006 and |I.A. No. 60/2006.

2. It is not necessary for us togointo the detailed facts. Suffice it to say that th
e

respondent comnpany approached the Maharashtra Electricity Regul atory Conmm ssion
(hereinafter for short referred to as "the Commission") with the grievance that a
demand notice dated 26.8.2002 issued by the Appellant’s Wardha office be declared as
illegal and may be set aside and quashed and the respondent conpany be pernmitted to
avail power supply to the limt of 90 MVA without recovery of any additional charge
ei ther on account of service connection charges or the service line charges and to
further direct the appellant herein to refund the amount of Rs. 227.9 | akhs so collected
for re-instatement of the contract demand to the original [evel of 90 MVA along with
interest @12% fromthe date of payment till the date of refund. The respondent
conpany was a consuner of the Maharashtra State Electricity Board and originally

t hey had a connection of 90 MVA whi ch was subsequently reduced to 80 MVA and
finally to 56 MVA on a request made by the conpany. ~Thereafter again they applied in
June, 2002 for enhancenment of their contract demand upto 90 MVA.. Their request

for enhancenent of contract demand upto 90 MVA was granted though it was clearly
nmentioned in the order dated 12.8.2001 while reducing the contract demand to 56

MVA that in case enhancenment of contract demand was subsequently required by the
respondent conpany, it would attract paynment of service |line and other charges as per
then prevailing conditions of supply. However, the regular supply of 90 MVA was
restored on the request of the respondent conpany. The supply of /90 MVA was

restored in June, 2002 and thereafter a demand was raised in terns of |etter dated
02. 08.2001 for service line charges, which was agreed to be paid by the respondent
conpany, but in installnents. Aggrieved against the said order the respondent-
conpany filed a petition before the Comm ssion on the ground that the demand of

Rs. 227.9 | akhs so raised for reinstatenent of contract demand of 90 MVA is not

proper. An objection was raised before the Conmmi ssion that the Commi ssion has no
jurisdiction in the matter in view of Section 42 of the Act and that the consunmer shoul d
approach the Consunmer Gievance Redressal Forum and thereafter, if still aggrieved,
the Onbudsman created under the Act for redressal of their grievances. The

Conmi ssion over-ruled this objection by making a reference to sone decision of the
Bonbay Hi gh Court and proceeded to assune jurisdiction and directed the refund of

the aforesaid amount to the respondent conpany.

3. Aggri eved against the said order dated 18th COctober, 2005, the Maharashtra
State Electricity Distribution Conpany Ltd. (hereinafter for short "MSEDCL")
approached the Appellate Tribunal for Electricity created under the Act. The

Appel late Tribunal vide its order dated 5th April, 2006 affirmed the order passed by
the Conmission. Thereafter a review petition was filed by the MSEDCL before the
Appel l ate Tribunal, which was al so rejected vide order dated 2nd June, 2006.
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Aggri eved agai nst both these orders, the MBEDCL has approached this
Court by the present appeal under Section 125 of the Act.
4, We have heard | earned counsel for the parties and perused the record.
5. The basi c question which arises for our consideration in this appeal is mhether
the individual consumer can approach the Comm ssion under the Act or not.

For deciding this question, the relevant provision is Section 42(5) of the Act ,
whi ch reads as under: -
42. Duties of distribution |icensees and open access. -

(1) X X X X X X
(2) X X X X X X
(3) X X X X X X
(4) X X X X X X
(5) Every distribution Iicensee shall, within six nmonths fromthe

appoi nted ‘date or date of grant of |icence, whichever is earlier

establish a forumfor redressal of grievances of the consuners

in accordance with the guidelines as nmay be specified by the

State Commi ssion."

7. As per the aforesaid provision, if any grievance is nade by a consumer, then
they have a remedy under Section 42(5) of the Act and according to sub-section (5)
every distribution/licensee has to appoint a forumfor redressal of grievances of the
consunmers. In exercise of this power the State has already franmed The Maharashtra

El ectricity Regul atory Commi ssion (Consuner G ievance Redressal Forum and

Orbudsman) Regul ations, 2003 (hereinafter referred to as "2003 Regul ations") and
created Consumer G ievance Redressal Forum and Onbudsman. Under these 2003

Regul ations a proper forum for redressal of the grievances of individual consuners

has been created by the Conmi ssion. Therefore, now by virtue of sub-section (5) of
Section 42 of the Act, all the individual grievances of consunmers have to be raised
before this forumonly. |In the face of this statutory provision we fail to understand
how coul d the Commi ssion acquire jurisdiction to decide the matter when a forum has
been created under the Act for this purpose. The matter should have been left to the
said forum This question has already been consi dered and deci ded by a Division

Bench of the Del hi H gh Court in the cases of Suresh Jindal Vs. BSES Raj dhani Power
Ltd. & Os. reported in 132 (2006) DLT 339 (DB) and Dheeraj~Singh Vs. BSES

Yamuna Power Ltd. and we approve of these decisions. /It has been held in these

deci sions that the Forum and Onbudsman have power to grant interimorders. Thus a
conpl ete machi nery has been provided in Section 42(5) and 42(6) for redressal of

gri evances of individual consunmers. Hence wherever a Forum Orbudsman have been
created the consuners can only resort to these bodies for redressal of their grievances.
Therefore, not nmuch is required to be discussed on this issue. As the aforesaid two
decisions correctly lay down the | aw when an individual consuner has a gri evance he
can approach the forum created under sub-section (5) of Section 42 of the Act.

8. In this connection, we may also refer to Section 86 of the Act which | ays down
the functions of the State Conm ssion. Sub-Section (1) (f) of the said Section |ays down
the adjudicatory function of the State Comm ssi on whi ch' does not enconpass within its
domai n conpl ai nts of individual consuners. It only provides that the Comm ssion can
adj udi cate upon the di sputes between the |icensees and generating conpanies and to
refer any such dispute for arbitration. This does not include in it an individua
consumer. The proper forumfor that is Section 42(5) and thereafter Section 42(6)
read with Regul ations of 2003 as referred to herei nabove.

9. Therefore, in the facts and circunstances of the present case, we are of the
opi nion that the view taken by the Comm ssion as well as the Appellate Authority are
unsust ai nabl e and they have erred in conming to the conclusion that the Conmi ssion

has jurisdiction. Consequently, we set aside the order dated 18th Cctober, 2005 passed
by the Comm ssion and the orders dated 5th April, 2006 and 2nd June, 2006 passed by
the Appellate Authority and remt the matter to the proper Forum created under

Section 42(5) of the Act to decide the grievance of the respondent herein in accordance
with law. We make it clear that we have not nade any observation with regard to the
nerits of the demand raised by the appellant upon the respondent conpany and it will
be open for the proper forumto adjudicate the sane. The paynent, if any, made by

the conpany will not operate as an estoppel against the respondent company. W hope
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that the forumwi |l decide the matter expeditiously.

10. Wth the above observati ons,

t he appeal

is allowed with no order

as to costs.




