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HEADNOTE

In exercise of the powers under S. 3 O the Essential Com
nodities Act, 1955, and under cl. 5 of the Sugar (Control)
Order, 1955, the CGovernment of India issued a notification
dated July 30, 1958, fixing the ex-factory price per nmaund
of sugar produced in Punjab, Utar Pradesh and North Bi-har
The petitioners challenged the legality of the notification
on the grounds (1) that it was beyond the anbit of authority
conferred on the Central Governnent under s. 3 of the
Essential Conmodities Act, 955, and clause 5 OF the Sugar
(Control) Order, 1955, and that, in any case, it was bad as
it could not subserve the purposes of the ‘Act ensuring
equitable distribution of the cormbdity to the consuner at a
fair price, (2) that the Act and the Order did not authorise
the Central Government to fix ex-factory prices, “and,, in
any case, the notification failed to fix prices for the
ultimate consuner, (3) that it inposed an unreasonable
restriction on the right to trade wunder Art. 10(1)(g),
inasmuch as it fixed the price arbitrarily, and there was no
reasonabl e safeguard against the abuse of power, and (4)
that it was discrimnatory because it fixed ex-factory
prices only for factories in Punjab, Utar Pradesh and North
Bi har and not for factories in other parts of India and
there was no reasonable classification discernible on any
intelligible differentia on the basis of which prices had
been controlled in certain regions only.

Held, (1) The notification dated July 30, 1958, is wthin
the authority conferred on the Central CGovernnent by S. 3 O
the Essential Conmpdities Act, 1955, and cl. 5 of the Sugar

14,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 9

(Control) Order, 1955.

(2) Section 3 of the Act which provides for control of
price is very general in terms and authorises the Centra
CGovernment to fix the ex-factory price of sugar without
fixing the wholesale or retail prices; and, since fair
prices for the consunmer are ensured by fixing the ex-factory
price, the notification in question subserves the purposes
of the Act, and is valid.

(3) Cdause 5 of the Sugar (Control) Order, 1955, lays down
the factors which have to be taken into consideration in
fixing prices, and as the prices were fixed in accordance
therewith, the

124

action taken by the Governnent in the -interests of the
general public could not be chall enged on the ground that it
was an unreasonabl e restriction on the right to carry on
trade under Art. 19(1)(g) of the Constitution

(4) Though under the notification prices are fixed for fac-
tories only -in Punjab, Utar Pradesh and North Bihar, in
effect, they are fixed for the whole of India, as the other
States are deficit ; consequently, the notification brought
about no discrimnation between different regions.
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WANCHOO, J.-This petition under Art. 32 of the Constitution
challenges the legality of the notification dated July 30,
1958, (hereinafter called the inpugned notification), issued
by the Governnent of India fixing the ex-factory price per
maund of sugar produced in Punjab, Uttar Pradesh and North
Bi har . It has been supported by two sets- of ~interveners
consisting of sugar factories in these areas who did not
join the petition.

The case of the petitioners is that t he Essenti a
Commodities Act, 1955 (X-of 1955). (hereinafter called the
Act), was passed by Parliament in 1955, for the control of
the production, supply and distribution of, and trade and
comerce in, certain conmodities, which included sugar. By
s. 3 of the Act, the Central CGovernnent was given the power,
if it was of opinion that it was necessary or expedient  so
to do for maintaining or increasing supplies of any

essenti al commodity or- for securing their equi tabl e
di stribution and
125

availability at fair prices, to provide by order for
regul ating or prohibiting the production, supply and
di stribution thereof and trade and comerce therein
Section 3(2) further provided inter alia for controlling
-the price at which any essential commodity might be bought
or sol d. In exercise of these powers, the Centra
CGovernment pronmul gated the Sugar (Control) Order, 1955,
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(hereinafter called the Order), on August 27, 1955. Cl ause
5 of the Order gave power to the Central Governnent, by
notification in the Oficial Gazette, to fix the price or
the maxi mum price at which any sugar might be &old or
delivered, and different prices mght be fixed for different
areas factories or different types or grades of sugar. Such
price or maximum price had to be fixed with due regard to
various factors, with which we shall deal later. On  June
27, 1958, the Central Governnent promulgated the Sugar
Export Pronotion Ordinance, No. V of 1958, enpowering it to
appoi nt an export agency for carrying out the work of buying
sugar in the Indian market and exporting the same to foreign
markets and fixing the quantity of sugar for export. The
Central Covernment was al so authorised by that O dinance to
fix quotas apportioning the quantity of sugar to be supplied
by each factory for export and levy an additional excise
duty at the rate of Rs. 17 per maund on any factory failing
to deliver its quota of sugar for export. On the sane day,
three ' notifications were issued: (i) fixing 50,000 tons of
sugar as the quantity to be exported out of India during the
peri od ending October 31, 1958, (2) appointing the Indian
Sugar MIls Association, Calcutta, as the export agency, and
(3) del egating the  powers conferred on t he Centra
CGovernment to the Chief Director of Sugar and Vanaspati,
Mnistry of Food and Agriculture also. 'Then followed the
i mpugned notification fixing ex-factory prices of sugar
produced by the factories in Punjab, Utar Pradesh and North
Bihar. It is being challenged on the ground that the price
fixed is considerably below the cost of production and
i gnores various factors affecting the cost of production and
di stribution of sugar including charges incidental to sale
and
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distribution. The inpugned notificationis also attacked on
the ground that it did not fix any price at which the

persons purchasing sugar fromthe mlls would sell 'it, so
that it was open to the nm ddl eman who bought sugar from the
factories to sell it at any price, t hus creating

di scrimnation between factories and factories and between
the producers selling sugar and the mddl enen-who buy sugar
selling the sane in their turn. 1t is also alleged that
fixing of the price was arbitrary and did not take -into
account the cost of production of a |l arge nunber of units in
the country and did not provide for a fair and -equitable
distribution of sugar in the country at a pricein any way
related to the price at which the factories were conpelled
to sell their products. Consequently, the petitioners
prayed for an appropriate order, direction or wit in_the
nature of mandamus or any other wit quashing  the  Sugar
(Control) Order, 1955, and all orders mamde in pursuance of
it including the inpugned notification.

The petition has been, opposed by the Central Government.
It is contended -on their behalf that the entire object of
fixing the price of sugar was (a) to nake it available at a
reasonabl e price to the consunmer, and (b) to ensure adequate
and smooth flow and supply of sugar which is an essential
commodity for the |life of the people to all parts of the
country according to their needs and requirements, checking
the speculative tendency of the market and destroying the
creation of an artificial shortage by unscrupul ous persons.
Prices of sugar were first put under control as far back as
1942 and this control continued up to 1947, when it was
wi t hdrawn on Decenber 8, 1947. It was, however’ found that
internal prices were raised during the de-control period on
the pretext of subsidizing export, which never materialised.
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In consequence,, control was again inposed on Septenber 2,
1949; but it was |lifted in- 1952, when it was found that
there was sufficient stock available at the end of the 1951-

52 season. In 1953-54, however, production fell and contro
had again to be inposed for that season. It was, however,
lifted a year later. |In Novenber 1956

127

there was a considerable surplus of sugar and the Centra

CGovernment pernitted export of 1.53 lakh of metric tons in
1957. The Central Governnment was agai n approached in 1958
to meke the export of sugar a permanent feature and it
agreed to allow export during 1958 in view of the carry over
from the previous season and also for earning foreign
exchange in the interest of the country. Therefore, the
Central Governnent promul gated the Sugar Export Pronotion
O dinance, No. V of 1958, on June 27, 1958. But as this
Ordi nance was expected, a tendency developed 'in the sugar
i ndustry to push up prices after the month of April 1958.
As a result of this tendency, prices went up by about a
rupee per nmaund in May and June 1958, and it was feared that
they mnmight go up furtherin view of the quota for export
announced on June 27, 1958. In view of this apprehension

the industry assured Governnent that the sugar factories
would offer to sell their released stocks freely at prices
preval ent before the export policy was announced, i.e., in
the week before June 27, 1958. |n spite, however, of this
assurance, there was a general risein prices during the
four weeks preceding the inpugned notification. This rise
was particularly marked in Northern India. It was in these
circunmstances that the Government decided to control ex-
factory prices of sugar in Punjab, Utar Pradesh and North
Bi har . The Covernment took all relevant factors into
account in fixing the price. This was done in the interest
of the general public in order that sugar m ght be avail able
at fair prices. As Utar Pradesh and North Bihar are the
main surplus areas and feed the deficit areas of the
country, it was not necessary to control prices elsewhere

nor was it necessary to control prices beyond the ex-factory
stage as the prices in the whole. sale or the retail narkets
are governed by ex-factory prices. There was ~in the
ci rcumnst ances no question of discrimnation or any
unreasonabl e restriction on carrying on trade in sugar. ~ The
Government did not admit that the price fixed was below the
cost of production generally. Consequently, it was prayed
that the petition should be disnissed.

128
the interveners raise the follow ng points in support of
their contention that the inpugned notification is illega

and invalid

(1) (a) The inpugned notification is beyond the anbit of
authority conferred on the Central Governnent under-s. 3 of
the Act and clause 5 of the Order, and in any case it is bad
as it cannot possibly subserve the purposes of the Act
ensuring equitable distribution of the commodity to the
consunmer at a fair price

(b) The inpugned notification nerely fixes ex-factory prices
and is bad, firstly, on the ground that the Act and the
O der do not authorise the Central CGovernnent to fix ex-
factory prices, and, secondly, on the ground that even if
ex-factory prices can be Axed under the Act and the Order,
the inpugned notification is still bad as it fails to fix
prices for the ultimte consunmer which nust be done under
the Act;

(2) The inpugned notification inposes an unr easonabl e
restriction on the right to trade under Article 19 (1) (g),
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inasmuch as (i) it conpels factories to sell sugar at a
loss, (ii) it fixes the price arbitrarily, and (iii) there
is no reasonabl e saf eguard agai nst the, abuse of power and
no provision for a check by way of appeal or otherw se;

(3) The impugned notification is bad inasmuch as it is
discrimnatory because it fixes ex-factory prices only for
factories in Punjab, Utar Pradesh and North Bi har and not
for factories in other parts of India and there is no
reasonable classification discernible on any intelligible
differentia on the basis of which prices 'have been
controlled in certain regions only.

Re. (1) (a).

The Act deals with essential comopdities which have been
defined therein. The preanble shows that it has been passed
in the interest of the general, public for the control of
the production, supply and distribution of and trade and
conmerce in, certain conmmodities. Section 3 of the Act
gives power to the Central Government to pass orders under
the Act /if it is necessary or expedient so to do for
mai nt ai ni'ng or ~increasing supplies of any essentia
comodi ty-or for securing

129
their equitable distribution and availability at fair
prices. No attack has been nmade on the vires of the Act;

but the vires of the Order relating to sugar passed under
the Act and- particularly of the inpugned notification
fixing ex-factory prices in Punjab, Uttar Pradesh and North
Bi har have been attacked. The Order in our opinion nerely
carries out the purposes of the Act and cl. 5 thereof gives
the anbit of the powers of the Central Governnent in fixing
prices, and |lays down the nanner in which it should be done
and the factors which should be taken into consideration in
doi ng so. Though in the petition, the Order was attacked on
t he ground that it gave ’uncontrolled, unguided and
unfettered” power to the executive and inposed unreasonable
restrictions on the right to carry on trade, no argunents
were addressed to us on the constitutionality of the Order

itself. We are in this case concerned only with that part
of the Order which deals with the fixation of price. 'C ause
5 provides for factors that the Governnment will take into

account in fixing prices and these are: (i) price-or m nimm
price fixed for sugarcane, (ii) manufacturing cost, (iii)
taxes, (iv) reasonable margin of profit for producer ~and/or

trade, and (v) any incidental charges. It is anply clear
from this that priceis to be fixed after taking into
account al | reasonable factors which go into the
consi deration of price fixation.- In viewof this it cannot
be said that the Oder gives "uncontrolled, ‘unguided and
unfettered power to the executive to fix prices
arbitrarily. We shall proceed therefore on the basis/ that

the Act and the Order so far as they are concerned with the
fixation of price are valid.

This brings us to the question whether the i mpugned
notification is beyond the authority conferred on the
Central Governnent by s. 3 of the Act and clause 5 of the
Order.’” Reading s. 3 of the Act with the preanble, it would
be obvious that the object of the Act is to provide for
control of the production, supply and distribution of, trade
and conmerce in, essential commodities in the interests of
the general public, so that the

17
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supplies of such commdities may be mmintai ned or increased,
their equitable distribution secured and they may be
avail able to the general public at fair prices. Considering
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the history of sugar control and the trends which appeared
in the market fromApril, 1958, it cannot possibly be said
that the inmpugned notification does not subserve the
purposes of the Act and the Order. There can be little
doubt that fixation of ex-factory prices of sugar mlls in
the main surplus areas would have the effect of stabilising
sugar prices for the general public, which is the consuner,
at a fair level and nake sugar available at fair prices. In
the affidavit filed on behalf of the Government it is stated
that as a result of this action prices have come down to

normal | evels. This is denonstrable -proof, if such was
needed, that the inmpugned notification subserves the
purposes of the Act. This contention, therefore, fails.

Re. (1) (b).

The argunment under this head is two-fold. It is said that

inthe first instance” s. 3 of the Act requires that prices
for the consuner only should be fixed. The object of s. 3 is
undoubtedly to secure essential comodities at fair prices
for the 'general public, i.e., the consuner. It is well-
known that there are three kinds of prices prevalent in the
market for a comodity |ike sugar, namely, ex-factory price
whol esale price and retail price. It is the last that the
consunmer has to pay. It is urged that when s. 3 provides
for availability of ‘essential commodities at fair prices to
the general public/it means that price can only be fixed at
t he stage where the consuner is the ‘purchaser. In
particul ar, our attention was invitedto clause (c) of s. 3
(2), which provides for control of  price at which any
essential commodity nay be bought or sold. Nowthere is no
doubt that the object of the Act is to secure essentia
commodities for the consuner, i.e., the general public, at
fair prices; but it does not follow from this that this
object can only be achieved if retail prices are fixed and
that there is no other way of achievingit. |In any  case
clause (c) of s. 3 (2) which speaks specifically of contro
of price is very genera

131
in ternms. It provides for fixation of price at which any
essential commodity nmay be bought or sold ; it does not

specify the stage at which the price should be fixed.
Therefore, we are of opinion that the control provided under
clause (c) of s. 3 (2) is control at any of the three stages
nmentioned above. There is no reason to cut down the
generality of the words used in clause (c) so as to make
them applicable only to the |ast stage, nanely, the  retai
price. This contention, therefore, that s. 3 only
authorises the Central CGovernnent to fix the retail price,
i.e., the price for the consumer, fails.

It is then urged that even if the power is there to fix
prices at all stages, the Act requires that the price nust
be fixed for the consunmer, whether it is fixed at an earlier
stage or not. There are no words ins. 3 (1) or s. 3 (2)
(c) of the Act, which conpel such an interpretation. It is
true that the object of the Act is to ensure fair prices for
the consuner; but if fair prices for the consumer can  be
ensured by fixing the ex-factory price, there is no reason
why the CGovernment should go on also to fix the whol esale or
retail price. It is well-known that the wholesale and
retail prices depend upon ex-factory price, in the case of a
commodity |ike sugar. Therefore if fixation of price at the
ex-factory level is enough to ensure a fair price for the
consuner, there is no reason why the Government should not
stop at that and should go on also to fix wholesale and
retail prices. It is urged that the m ddl eman who buys from
the factory is not controlled and he can sell at any price;
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and, therefore, the object of the Act may not be achieved.
Theoretically this may be so and a niddl eman may abuse his
posi tion. If he does so, we have no doubt that the
Government wll intervene as it has ample power to fix
whol esale and retail prices also. But if the purpose is
served by nerely fixing the ex-factory price, we see no
reason why the Governnent nust fix wholesale and retai
prices also. The petitioners have not even alleged that as
a matter of fact the wholesalers and retailers are
profiteering and meking it inpossible for sugar to be
avail abl e for the general public at a fair

132
price. In the circunstances, it was not necessary in fact
for the Government to fix wholesale or retail prices. In

law, we see no warrant-for holding that under s. 3 (1) and
s. 3 (2) (c) of the Act, the Government must not only fix

ex-factory prices but also wholesale and retail prices.
What prices the Governnent will fix depend upon their
estimate ~of the situation, which would serve the object of
the Act. We are, therefore, of opinion that there is no
force in this contention either

Re. (2).

The contention wunder this head is that the i mpugned
notification is invalid as it is an unreasonable restriction
on the petitioners’ right to carry on trade under Art. 19
(1) (g). The argurment is urged in three ways; nanely, (i)
factories are being conpelled to sell at below the cost of
production, (ii) ‘the price fixed is arbitrary, and (iii)
there is no saf eguard Agai nst abuse of power. = The argunent
that the factories are being conpelled to sell at below the
cost of production is put in tw ways. It is said that the
press note issued by the Governnent on July 30, 1958, shows
that the Governnent was of the viewthat prices should be
pegged at the level at which they were in the week preceding
June 27, 1958, and inasmuch as they fixed prices bel ow that
| evel or even below the | evel at which they were at the end
of May, 1958, the prices were below the cost of production

We nust say that this is a conplete msunderstanding of the
press note of July 30, 1958. All that that press note said
was that prices had risen even before June 27, 1958, in
expectation of a large export quota. Thereafter, the
CGovernment were assured by the industry that  prices would
not rise further after June 27 ; but this assurance was not
kept and prices went up further by one rupee per maund by
the end of July. It was in these circunstances that the
Governnment intervened. There was, however, no comitnent in
this press note by the Government that if they ~intervened
they would fix prices at what they were either in the week
before June 27 1958, or in the last week of Miy; nor is
there anything in the press note to suggest that the
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prices prevalent on either of these two days were  proper
prices and that any price bel ow them woul d not even neet the
cost of production. The press, note had nothing to do wth
the cost of production; nor were the Government bound to fix
the prices at the level of the end of June or the end of
May. When they eventually decided to intervene at the end
of July, they were free to take action under the Act and the
Order and so long as the prices fixed were in accordance
therewith, the action could not be challenged on the ground
that it was an unreasonable restriction on the right to
carry on trade under Art. 19 (1) (g). Cause 5 of the Oder
| ays down the factors which have to be taken into
consideration in fixing prices. These factors include anong
ot her things a reasonable margin of profit for the producer
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and/ or trade and any incidental charges. This was kept in
mnd when prices were fixed by the inmpugned notification

The petitioners have certainly filed with their affidavit a
schedul e giving the cost of production. According to them
their cost of production is above the price fixed by the
i mpugned notification. This schedule has not been admtted
by the Governnent. W see no reason to accept the ipse
dixit of the petitioners as to their cost of production

The sugar crushing season begi ns about the end of Cctober
and finishes about the end of May, so that fixation of price
in July, 1958, would be on the basis of the 1957-58 season

Market prices were available to the Governnent when they
fixed the prices by the inpugned notification. 1In the case
of the three States’ nanely, Punjab, Utar Pradesh and North
Bihar, the prices fixed by the inpugned notification were

above the prices prevalent in the beginning of April and
al so above the average prices for the nonth of April, though
in the: case of Punjab and West Utar Pradesh they were
slightly 'below the prices of the 30th of April. These

prices were prevalent in the free narket and nust certainly
have taken —account of afair margin of profit for the
producer, though in the case of an individual factory due to
factors for which the producer might hinmself be responsible,
the cost of production mght have been a little nore.
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Therefore, the prices fixed by the  Government by the
i mpugned notification can in no circunstances be said to
have been proved to be bel ow the cost of production. The
petitioners were also not unaware of this state of affairs,
and therefore, in the rejoinder cane out with the story of
distress sales by the mlls inthe early part of the
crushi ng season. W are not inpressed by this story, and in
any case there could hardly be any question of distress
sales in April when the crushing season was al nbst comng to
an end. W see therefore no reason to hold that the prices
fixed were below the cost of production and were therefore
an unreasonable restriction on the petitioners’ right to
carry on trade under Art. 19(1)(g). This also disposes of
the second ground of argument under this Head, nanely, that
the prices were arbitrary. Al relevant factors prescribed
under el. 5 of the Oder were apparently taken into
consi deration and the prices fixed thenselves show that they
were not arbitrary. The last argunent in this connection is
that there is no reasonabl e saf eguard agai nst the abuse  of
power and no check by way of appeal or otherw seis provided
agai nst the order of the Central CGovernment. It is enough
to say that we are here dealing with the power of the
Central Governnent to fix prices in the interests of. the
general public. It is in these circunstances  absurd to
expect that there would be sone provision by way of  appea
or otherw se against this power of the Central Governnent.
So long as the Central Governnment exercises its power in the
manner provi ded by the Act and the Order-and this is what it
appears to have done-, it cannot be said that any further
safeguard is necessary in the form of an appeal or
ot herwi se. The safeguards are to be found in el. 5 itself,
nanmely, that the Central Governnment nust give consideration
to the relevant factors nmentioned therein before fixing the
price, and thus these factors are a check on the power of
the Central Governnent if it is ever-mnded to abuse the
power . W are therefore of opinion that the inpugned
notification is not an unreasonable restriction on the peti-
tioners’ right to carry on trade under Art, 19(1)(9).
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Re. (3).
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said that price control is inposed on factories in Punjab

Uttar Pradesh and North Bihar and that there is no
reasonable basis for such clasSification ; factories in
other parts of India are left uncontrolled with the result
that there is discrimnation. Fromthe material supplied it
appears that there are 97 sugar factories in Punjab, Utar
Pradesh and North Bihar while there are 50 sugar factories
in the rest of India, of which as nany as 18 are in the
State of Bonbay. |In the other States there are very few
factories., the Ilowest being in Wst Bengal, Oissa and
Kerala with one factory each and the hi ghest being in Madhya
Pradesh wth seven factories. W also understand that the
maj or part of production of sugar in this country is from
the factories in Punjab, Utar Pradesh and North Bihar. O
the 97 factories which have been controlled, as many as 90
are in Utar Pradesh and North Bihar and it is these two
areas which are what are called mainly surplus areas. The
price of  sugar~ in India depends upon the price of the
factories in Uttar Pradesh and Bi har. The contention of the
Covernment ~is that as soon-as the price is controlled in
Punj ab, Uttar Pradesh and Bi har the price for the whole of
India is fixed, for other States are deficit and inport
sugar from these States, particularly Utar Pradesh and
North Bihar. |In these circunstances if priceis fixed in
this area, price all over India is practicallLy fixed, and it
is not necessary to fix prices separately so far as
factories in other States which are said to be minly

deficit, are concerned. 1In the circunstances we are of
opi nion, that though in formprices are fixed for factories
only in Punjab, Utar Pradesh and North Bihar, in effect

they are fixed for the whole of India, once the production
of these three regions is controlled. There is, therefore,
in our opinion no discrimnation in effect by the fixation
of prices in these three regions. ~ The argunent that ' there
is discrimnation is purely theoretical, in view of the
econom c factors which control the price of sugar in, this
country. Thus in fact there is no discrimnation after the
control of sugar
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prices in these three regions and the contention that the
factories in the other areas are left free to sell at any
price is specious and does not nmerit a nmonent’ s
consi derati on. We are therefore of opinion that in “effect

the inpugned notification brought about no discrimnation
bet ween di fferent regi ons or between producers and m ddl enen
in view of what we have said already in Re.” 1 (b), and
consequently, it is not necessary to consider thelast part
of the subm ssion under this head. There is in fact no
di scrimnation by the inpugned notification  and this
contention fails on that ground.

There is no force therefore in this petition and it is
her eby disnissed with costs.

Petition dism ssed.




