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ACT:

Bengal Alluvion and Diluvion Regulation (XI of 1825),
ss. 2, 4 --Customof dhar dhura-Incidents--River changing
course suddenly--River flowing entirely outside the villages
whi ch it di vi ded- Whet her custom - appli es- - Onus of
pr oof - - Reasonabl eness of custom Regulation Xl--Revival of
dhar dhura rights.

HEADNOTE

The nmeani ng of the custom of dhar dhura is that the deep
stream or channel of a river is to be regarded, irrespective
of its changes, as the constant boundary between two or nore
vill ages, and such a customis expressly recognised/'in's. 2
of Regul ation Xl of 1825.

Whet her such custom applies even to cases of /sudden
changes in the course of a streamor only to gradual alluvi-
al action is a matter which has to be deterni ned  upon the
evi dence adduced in each case. The onus of proving that the
custom applies to sudden changes also is on the person who
sets it up, but such customis not unreasonable and can be
established |ike any other
371
custom by cogent evidence. (Their Lordships  upheld the
finding of the H gh Court that under the custom prevailing
inthe villages in question it was applicable also to  cases
of the stream suddenly altering its course.)

As the custom of dhar dhura inplies that the deep stream
of the river irrespective of the changes in its course, is.
to be regarded as a fixed boundary |ine between two or . nore
village. s, it is necessary for the application of  this
custom that the main streamof the river nust flow wthin
the limts of these villages. Wen the river changes its
course so wdely that it oversteps the boundaries of the
villages concerned and ceases to divide these villages, the
rights of the riparian properties can be determined only in
accordance with the provisions of Regulation Xl of 1825.

Qoiter. Though a riparian owner cannot claima | and
under the custom of dhar dhura so long as the river flows
outside the limts of the villages concerned, his rights
under the customwould revive as soon as the river again
flows within the villages.
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JUDGVENT:

ClVIL APPELLATE JURISDICTION : Appeal (Gvil Appea
No. 41 of 1949) against the judgnment and decree of the
Al | ahabad H gh Court (Alsop and Verma JJ.) dated 8th
Septenber, 1942, in First Appeal No. 473 of 1936, arising
out of the decree of the Cvil Judge, Bareilly, dated 30th
Septenber, 1936, in Oiginal Suit No. 18 of 1934.

Walter Dutt (P.S. Safeer, with him for the appellants.

P.1. Banerjee (Bal eshwar Prasad, with him for the
respondents.

1951. March 19. The judgnment of the Court was delivered
by

MUKHERJEA J. --Thi-s appeal is directed agai nst an appel -
ate judgnent of a Division Bench of the Allahabad High
Court  dated Septenber 8, 1942, by which the | earned Judges
reversed 'a decree made in favour of the plaintiff by the
Cvil Judge of Bareilly in Original Suit No. 18 of 1934 and
di smissed the suit as against defendants 1 to 4.

The suit out of which the appeal arises, was comenced
by one Babu Ram as plaintiff and it was for
372
a declaration that the lands in suit appertained to a vil-
| age nanmed Sikha situated in Tehsil Aonla within the dis-
trict of Bareilly, of which the plaintiff was the Zem ndar
and Lanbardar, and that the defendants had no right or title
to the same. There was a claimfor recovery of possession
in case the plaintiff was found to have been dispossessed
from the whole or a portion of the disputed lands with an
ancillary prayer for nesne profits. The original plaintiff
died sonetine after the plaint was filed and the suit was
continued by his two sons, who were brought on the record as
his heirs and successors. There were as many as 41 persons
i npl eaded as parties defendants tothe suit and they were
alleged to have proprietory interest in two contiguous
villages naned Jhawa Nagla and Gurganwan which lie to the
south and east of village Sikha.

The allegations as they appear in-the plaint, .in sub-
stance, are that the river Ram Ganga flowed to the south and
east of mpuza Sikha belonging to the plaintiff and accordi ng
to the custom of Dhar Dhura or deep stream boundary preva-
lent in the locality, the nain channel of the river consti-
tutes the indisputable, though fluctuating, boundary  line
between village Sikha on one side and villages Jhawa Nagla
and @rganwan on the other. Up to Fasli year 1340 the
course of the river, it is said, changed several times. and
the Zem ndars of the three villages were deriving gains and
suffering |osses of |and on account of these alluvial and
di luvial changes. In the Fasli year 1340, the Dhar-or main
streamof the river was at the place marked C, D, E and F in
the map attached to the plaint and the plaintiff, as ' Zem n-
dar of village Sikha, possessed a tract of |and shown on the
map to which the dispute now rel ates and which was situated
to the north-west of the streamand stretched on the north-
ern and western side up to the linmts of villages Sisauna,
Hazi pur and Sheopuri. |In the year 1341 the river suddenly
changed its course and leaving its old bed altogether began
to flowentirely outside the limts of the three villages
mentioned above. The "dabri" or the old bed of the river as
it stood in the year 1340
373
has been shown in the plaint map and constitutes, according
to the plaintiffs, the line of demarcation between Si kha on
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one side and the two villages Jhawa Nagl a and Gurganwan on
the other. It is alleged by the plaintiff that the custom of
Dhar Dhura could not create any title in the defendants, who
are the proprietors of villages Jhawa Nagla and Gurganwan,
to the disputed plot, which is to the north and west of the
main current of the river as it flowed in the year 1340, as
the custom applies only when the change in the deep stream
is gradual and not sudden and it cannot have any possible
application when the river |eaves the three villages alto-
get her and ceases to flow within them as has happened in the
present case. The different proprietors therefore should be
al  owed, according to the plaintiff, to hold and possess as
appertaining to their Zem ndary the lands which were in
their respective possession. in the year 1340;and in law and
equity the disputed property should remain in possession of
the plaintiff as owner of nouza Sikha. As the defendants
were threatening to interfere with the plaintiff’s posses-
sion in collusion with the Patwari of the villages, the
present suit was instituted.

Qut of the 41 defendants, witten statenents were filed
by 9 only.  Two of themagain admtted the plaintiffs’ claim
and pl eaded that they were made parties to the suit unneces-
sarily. The suit was really contested by defendants 1 to 4
and 30 and they resisted the plaintiffs’ claimon a nunber
of grounds, nost of which are inmaterial for our present
purpose. The substantial case made by the contesting defend-
ants was that the custom of Dhar Dhura applied to every sort
of change in the deep streamof the river irrespective of
the fact whether the change was gradual or sudden, or whet h-
er the river flowed wthin or outside the villages; and as
the river had receded to the north, the defendants were
according to this customentitled to the |ands which had
been joined to the lands of their villages up to the nain

channel of the river. It was asserted that the "dabri" or
the old bed of the
374

river could not be treated as the demarcating |ine between
the three vill ages.

Thus the existence of the customof Dhar ~ Dhura was
affirmed by both the parties. The difference between them
was as regards the extent of the custom According to the
plaintiffs, the customwas restricted in its operation to
gradual accretion and did not extend to cases where old
formati ons were suddenly severed by fluvial action w thout
destroying their identity or preventing recognition of the
l and so renoved. The second point raised by the plaintiffs
was that the custom could not apply when the nain stream had
shifted entirely beyond the villages between which it was to
formthe boundary |ine.

On the first point the decision of the trial court was
adverse to the plaintiffs, but on the other point the court
decided in their favour. The result was that the  plain-
tiffs’ claimwas allowed and a decree was passed in accord-
ance with the prayers nade in the plaint. Against this
decision the defendants 1 to 4 took an appeal to the High
Court of Allahabad. The appeal was heard by a D vision
Bench consisting of Allsop and Verma JJ. who all oned the
appeal to this extent that the plaintiffs’ claim was dis-
m ssed as agai nst defendants Nos. 1 to 4 who had filed the
appeal, though as regards the rest of the defendants the
decision of the trial judge was kept intact. It is against
this judgnment that the plaintiffs got |eave to appeal to the
Privy Council and the appeal has now cone up for hearing by
this court. It has been brought to our notice that of the
two plaintiffs who filed the appeal, one has since then
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conprom sed the suit with the contesting defendants and the
appeal is being prosecuted before us on behalf of plaintiff
No. 1 al one.

The |earned Counsel appearing in support of the appea
has pressed for our consideration both the two points which
were put forward in support of the plaintiff’s case in the
courts below. It has been contended in the first place that
the evidence adduced in this case does not establish the
custom of Dhar Dhura in
375
such extreme formas would create a change of ownership even
when there is transfer of |ands by a sudden change in the
course of the deep stream It is urged that even if such a
customis proved to exist, it should be held to be unreason-
able and hence unenforceable in law The other contention
raised is that in any viewthere is no scope for application
of the customin the present case where the river has over-
stepped the limts of the three villages and has ceased to
be the dividing |ine between them

As riegards the first point, it seens to us that on the
facts admtted and proved, it is not possible for us to take
a viewdifferent fromthat taken by both the Courts bel ow
The neani ng of the custom Dhar Dhura is that the deep stream
or channel of a river isto be regarded, irrespective of its
changes, as the constant boundary between two or nore
villages. Such customis expressly recognised in section 2
of Regul ation Xl of 1825 which | ays down that "whenever any
clear and definite usage ...... may have been i nmmenorially
established for deternmining the rights of the proprietors of
two or nore contiguous estates- divided by river . (such as
that the nain channel of the river dividing the estates
shal | be the constant boundary between them whatever changes
may take place in the course of the river by encroachnment on
one side and accession on the other), the usage so ‘estab-
i shed shall govern the decision of all clains and disputes
relating to alluvial |ands between the parties.” That such
custom prevails in the locality i's proved by the /"Wazibu-
| arz" prepared at the last settlenent of Muza Sikha and the
customis there recorded as foll ows:--

"The river Ram Ganga flows on the boundary line of this
village. The custom of Dhar Dhura prevails between this
village and @urganwan, Jhawa Nagla and Rakhara, Pargana
Aonla. If any piece of land is included in the area of this
village on account of the alluvial action of the river, we
the Zemindars shall be the owners thereof and if any piece
of land of this village is washed away, it shall be owned
and possessed by the Zem ndars of the village wherein it
appears’ in the

376
same way in which we were in possession thereof." The record
thus speaks of change by alluvial action of the river. It

does not say whether such alluvial action should be 'gradua

or sudden; by itself, therefore, it does not indicate wth
precision the anbit of the right that is connoted by the
custom This is a matter which has got to be determ ned upon
the evidence adduced by the parties and the onus of proof is
undoubt edly on the person who sets up a custom at vari ance
with the general law. W are in agreenent with the view
expressed by AOdfield J. in Sibt Ali v. Miniruddin (1) that
the court should "scrutinise with care evidence in regard to
a custom which would have the effect of passing from one
owner to another |land |long held and enjoyed and of which the
character is in no way altered by river action"; but if
cogent and satisfactory evidence is forthcoming, there is no
reason why the exi stence of such custom could not be estab-
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lished I|ike any other fact. Apart fromthe oral evidence
that has been adduced in this case there are two Rubkaris of
the Collectorate and one judgnent by a Gvil Court to all of
whi ch t he predecessors of the parties to the present
l[itigation were parties and they show clearly that denarca-
tion of the lands of the three vill ages has al ways been made
with reference to the position of the deep stream of the
river at different tinmes and it was regarded as immuateria
whet her the change in the stream happened gradually or al

on a sudden. Fromthe Rubkari (Ex. H 27) it appears that in

1283 Fasli the river suddenly altered its course and cut
away not only the vacant accretion to Sikha but also a part
of the nmobuza as it existed at the date of settlement. The

land thus cut off was treated as an increnent to Jhawa Nagl a
and Gurganwan and fresh settlenent was nmade with the Zem n-
dars of these wvillages. It is stated by the Assistant
Col l ector of Bareilly in'this Rubkari that the existence of
the custom was proved by careful local investigation and it
was to the effect that the bed of the river should al ways be
held to be the boundary and that it should

(1) I. L. R 6 Al. 479 at 481.

377

be so held whether the river suddenly altered its course or
gradual ly encroached on any nobuza. The Peshkar, who was
deputed to nake an enquiry, quoted ' a nunber of instances
where the river altered its course both ways within the |ast
30 years prior to this date. This Rubkari, it is to be
noted, is dated the 8th Novenber, 1876. Ex. D1 is a -judg-
ment of the Subordinate Judge of Bareilly dated the 29th of
July, 1907, and it was passed in a suit instituted by the
proprietor of nouza Sikha against the owner of Jhawa Nagl a.
The question raised was whether a quantity of |and apper-
taining to nouza Si kha which was detached by a sudden change
in the course of the river and thrown on the Jhawa ' Nagl a
village could be clainmed by the plaintiff. The answer was
given in the negative, and the decision was based entirely
upon the custom of Dhar Dhura which was held to be  applica-
ble even when the change was sudden. These docunents’ fur-
nish clear proof of the custombeing held applicable to
cases of the river suddenly altering its course and cutting
off blocks of land fromvillages situated on one or other
side of its channel. In the face of this clear and definite
proof of the usage, we are unable to say that the decision
of the courts below on this point is wong.

It is urged by the learned counsel for- the  appellants
that such customis unreasonabl e and should for that reason
be held to be unenforceable in law. It cannot be denied that
the application of the deep streamrule m ght work injus-
tice in certain cases as the gain or loss of property is
nmade to depend upon accidental and uncertain phenonena or
nere caprice of nature; but on the other hand the custom
af fords a convenient and effective way of avoiding boundary
di sputes which mght otherwise be a fruitful source of
strife and contention between riparian proprietors. A
custom nust not certainly be against reason, but the reason
referred to here is not to be understood as neaning every
unl earned nman’'s reason but artificial and |egal reason

warranted by authority of law (1). It is sufficient if
(1) Vide Coke on Littleton

49

378

no good | egal reason can be assigned against it. Prevention
of quarrels and disputes between contiguous villages and
estates is certainly an object beneficial to the comunity
and judged by this test, the custom of Dhar Dhura cannot be
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held to be unreasonable. It nay be pointed out in this
connection that in sone shape or other this deep stream
rul e has been recognised in India fromvery early tines as a
conveni ent node of settling boundary disputes and Bri has-
pati, the Hindu Snriti witer, enunciates the rule in
al nost identical terms which has been referred to in the
witings of later comentators as pointed out by Lal Mhan
Doss in his Tagore Law Lectures on the Law of Riparian
Rights C - The first contention of the appellant, therefore,
cannot be accepted.

The other contention put forward by the appellant raises
the question as to whether the custom of Dhar Dhura could
have any application to the facts of the present case where
the river is not flowing within the villages at all. On
this point, we think that the correct view has been taken by
the |earned Subordi nate Judge and the reasons and the con-
clusion of the Hi gh Court upon it do not appear to us to be
sound.

If, as the custom of Dhar Dhura inplies, the deep stream
of a river irrespective of the changes in its course, is to
be regarded as a fixed boundary |ine between two or nore
villages, it is absolutely necessary that the main stream of
the river must flow within the limts of these villages. It
is only for the purpose of determ ning the boundary between
certain villages and estates that the custom of Dhar Dhura
can be invoked; and-unless the river actually divides the
villages or estates, there can be no question of its being
regarded as a boundary |ine between them and in such circum
stances the deep streamrul e cannot possi bly have any nean-
ing. A customwhich defeats or has no rel evancy to the very
object for which it came into existence cannot under any
circunstance be regarded as valid. W are not ‘satisfied
al so that the evidence

(1) Vide Doss on the Law of Riparian R ghts p. 15, 178
379
in the record establishes the existence of such custom at
all. Section 2 of Regulation Xl of 1825 nmkes it perfectly
clear that a customcontrary to the provisions of the / Regu-
[ation would be enforceable only when it is a —custom for
determ ning the rights of proprietors of two or nore contig-
uous estates divided by the river. Wen the river ceases to
divide the estates, the rights of 'the riparian proprietors
can be determined only in accordance with the provisions
nmade in the Regulation itself. It has been argued by M.
Banerjee, appearing for the respondents, that assumi ng  that
the custom of Dhar Dhura could not be invoked by the defend-
ants when the river had receded beyond the limts of nouza
Sikha, still the plaintiff in order to succeed in the  suit
nmust have to show how he acquired title to the tract of |and
lying to the north and west of the "dabri" or the old /water
course, which is the subject matter of the claim in the
present suit. The answer to this argument would clearly be
that when the main current of the river was at the place
where the "dabri" stands at present, the entire stretch of
land lying to the north west of the main streamcane to the
plaintiff under the custom of Dhar Dhura. In the year 1341
Fasli the river suddenly changed its course and as it shift-
ed to the north and west beyond the linmts of nmouza Sikha,
the custom of Dhar Dhura would no | onger govern the rights
of the parties and the title to the plot of land, which is
the subject matter of dispute, nust be determned in accord-
ance with the provisions of the Regulation itself. As the
change in the course of the river was sudden and not gradua
and the character and identity of the land have renmained
intact, the plaintiff would clearly be entitled to possess
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the land on the strength of his original title as provided
for in section 4, clause (2), of Regulation Xl of 1825. In
our opinion, therefore. the decision of the |learned Judges
of the H gh Court on this point is not correct and shoul d be
reversed.

M. Banerjee argues further that even if his clients
cannot claim the disputed | and under the custom of Dhar
Dhura so long as the river flows outside the linmts
380
of the village, their rights under the custom should revive
as soon as the river comes down within the limts of nouza
Si kha. This position certainly has got to be admtted but
as we are concerned with the state of affairs existing at
the date of the institution of the suit and there is no
evidence on the recordas to the position of the river at
the present nonent, the plaintiff will be entitled to a
decree in the formas it was given by the trial judge, it
being clearly understood that the rights declared in this
suit would be subject to the custom of Dhar Dhura which the
def endant's ~nmay -invoke if and when the proper occasion
arises. Subject to this observation, we allow the appeal and
restore the judgnent of the trial judge. The plaintiff No.
1 will be entitled tohis costs.

Appeal al | owed.
Agent for the appellants: R S. Narul a.
Agent for the respondents: Tarachand Brijnohan Lal




