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ACT:

ncome Tax Act, 1922, ~s. 23A--Conpany restricted from
declaring dividend tolimt prescribed by ss. 3 and 12 of
Publ ic Conpanies (Limtation of D vidends)Odi nance 1948-
Therefore not declaring dividend at annual general neeting
as contenplated in s. 23 A-Public conpanies (Limtation
Di vi dedends) Act, 1949 repeal i ng Ordi nance wthin six nmonths
of neeting not aplicable to asessee conpany-Wether order
under s. 23 A valid- Wether repeal ed Ordinance applied on
date of neeting by virtue of s. 6(c), _and (e) " Genera
Cl auses Act, 1897.

HEADNOTE:

At its annual general neeting hold on Decenber 13, 1948 the
respondent conpany declared a dividend of Rs. 3,68,433 for
its accounting year ended May 31, 1948. In the course of
its assessnent to income-tax for the assessment year 1949-50
the Incone-tax Oficer passed an order on March 11, 1955,
under the provisions of s. 23A of the Income-tax Act, 1922,
that an undistributed -portion of the assessable incone  of
the respondent would be deened to have been distributed as
di vidend anobngst the share-holders as at the date of the
general nmeeting.

The respondent raised an objection that it was not legally
possible for it to declare a higher dividend than /that
declared in viewof SS-. 3 and 12 of the Public Conpanies
(Limtation of Dividends) Odinance No. XXI X of 1948. Thi s
objection was rejected a by the Incone-tax Oficer | whose
view was confirmed in appeal by the Appellate Assi st ant
Conmi ssioner and also by the Tribunal. Thereafter, a
reference was nmade to the High Court on the question whether
the order under s. 23A was validly made in the case of the
respondent conpany to which the O dinance applied an the
date of the annual general neeting, but to which the Public
Conpani es (Limtation of Dividends) Act, 1949, whi ch
repeal ed the Ordi nance ceased to apply within the period of
6 nonths referred to in S. 23A(1). The High Court decided
the question in favour of the respondent.

In the appeal to this Court it was contended on behalf of
the appellant that (i) s. 23A contenplated the declaration
of dividend not only on the date of the annual genera
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neeting but also at any further point of tine wthin a
period of 6 nonths thereafter and that it was possible for
the respondent conpany to declare a further dividend wthin
the said period of 6 nonths; (ii) that in any event s. 13 of
1949 Act repeal ed the Ordinance conpletely and the effect
was that the Ordinance was obliterated from the statute
book, as if it never existed, and therefore, there was no
bar in the way of the Incone-tax O ficer nmaking the order of
March 11, 1955.

HELD : (i) As the Ordinance was in force on the date of the
annual general neeting of the respondent conpany, the
Income-tax O ficer had no power to pass any order under s.
23A

The order which the Incone-tax Oficer is enpowered to nake

under s. 23A is that-the undistributed incone shall be
deenmed to have been distributed anpbngst the sharehol ders "as
at the date of the ~annual -~ general neeting." If, -in

actuality, a higher dividend could not Iawfully have been
800

date of the General Meeting. ~ Section 23A of the Act, as it
stood at the material tinme, stated as foll ows:

" 23A Power to assess individual nenbers of certain
conpanies.-(1) Were the Income-tax Oficer is satisfied
that in respect of ‘any previous year the profits and gains
di stributed as dividends by any conpany up to the end of the
sixth nonth after its accounts for that previous year are
laid before the conpany in general nmeeting-are |ess than
sixty per cent of the assessable incone of the company of
that previous year, as reduced by the anpunt of. income-tax
and super-tax payable by the conpany in respect thereof he
shall, unless he is satisfied that having regard to |osses
incurred by the conpany in earlier years or to the snallness
of the profits nmade, the paynent of a dividend or a |arger
di vidend than that decl ared woul d be unreasonabl e, nake wth
t he previ ous approval of t'he I nspecting Assi st ant
Conmi ssioner an order in witing ~that the wundistributed
portion of the assessable incone of the conpany /of that
previous year as conputed for incone-tax purposes and
reduced by the amount of inconme-tax and super-tax payabl e by
the conpany in respect thereof shall be deemed to have been
di stributed as dividends anmongst the sharehol ders-as at the
date of the general neeting aforesaid; and thereupon the
proportionate share thereof of each shareholder shall be
included in the total incone of such sharehol der ~for -the
pur pose of assessing his total incone."

The respondent raised an objection that it was not ~|legally
possible for it to declare a higher dividend than that
declared in viewof ss. 3 and 12 of the Public Conpanies
(Limtation of Dividends) Odinance No. XXI'X of 1948
(hereinafter referred to as the 'Odinance’) which was
promul gated on October 29, 1948. Section 3 of the Ordinance
provi ded:

"No company shall, after the comrencenent of this Ordinance,
distribute as dividend during any financial year, any sum
whi ch exceeds, or which when taken with any sum already
di stributed as dividend during the sane year whether before
or after the conmencenent of this Odinance will exceed:

(a) six per cent of the paid up capital of the conpany as
on the last date of the period in respect of which the
dividend is distributed, after deducting fromsuch capita

all ampounts attributable to the capitalisation on or after
the first day of April 1946 of one or nore of
799

decl ared by the respondent, the Incone-tax O ficer could not
Pass an order that such higher dividend should be deenmed to
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have been declared, for the deened declaration will suffer
fromthe sane | egal restriction which an actual declaration
is subject to. The prohibition inposed by a. 3 of the
Ordinance applies not only to the actual dividend declared
but also to the notional dividend deened to have been
declared wunder a. 23A of the Act. There is a manifest
repugnancy between the provisions of the Ordinance and of s.
23A of the Act and it nust be taken that there was an im
plied repeal of a. 23A of the Act to the extent of that
repugnancy to long as the Ordi nance remained in force. [803
C F

Raghunandan Neotla v. Swadeshi Cl oth Dealers Ltd., 34 Com
Cas. 570; East, End Dwellings Co. Ltd. v. Finsbury Borough
Council; [1952] A.C. 109, 132; referred to.

Since the notional distribution contenplated by s. 23A is as
if the notional distribution took place at the date of the
annual gener it is the l'aw which prevailed is on that date
which i's to be account in considering the |legal validity of
the order made by the Incone-tax Officer. The effect of S. -
13 of the 1949 Act is not to-obliterate the Odinance
conpletely fromthe statute book because the provisions of
Section 6(c), (d) and (e) of the General O auses Act would
apply to this case since there was no contrary intention
appearing in the repealing statute [804 F-G 806 (]

State of Punjab v. Mhar Singh [1955] 1 S.C.R 893, 897,
referred to.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 28 of 1966.
Appeal by special |eave fromthe judgnent and Order dated
Septenber 27, 1962 of the Bonbay Hi gh Court in |ncone-tax
Ref erence No. 39 of 1961
S. T. Desai, Gopal Singhand R N Sachthey, for the
appel | ant ,

Sen, O P. Malhotra, Y. P. Tarvei and /Ravinder
Nar ai n
for the respondent.
The Judgnent of the Court was delivered by
Ramaswam , J. This appeal is brought, by special leave, from
the judgnent of the Hi gh Court of Bonbay dated Septenber 27,
1962 in incone-tax Reference No.39 of 1961. The respondent-
Codavari Sugar MIls Ltd.-is a Public |imted conpany. The
assessment year in this case is 1949-50. The relevant
accounting year ended on May 31, 1948. The Annual -~ Cenera
Meeting of the respondent was hel d on Decenber 30, 1948. At
that meeting a sumof Rs. 3,68,433/- was declared as. the
di vi dend. Since the dividend fell short of the requisite
percentage under s. 23A of the Incone-tax Act (hereinafter
called the "Act’') the Inconme-tax O ficer passed an-order, on
March 11, 1955 under the provisions of s. 23A of the Act
that the undistributed portion of the assessable inconme of
the respondent of the previous year as conputed for inconk-
tax purposes and reduced by the amount of inconme-tax —and
super-tax payabl e by the conpany in respect thereof shall be
deened to have been distributed as dividend anongst the
sharehol ders as at the
801
the follow ng, namely, reserves, profits and appreciation of
assets, or
(b) the average annual dividend of the conpany deternm ned
in the manner specified in sections 5 to 7,
whi chever is higher."
Section 12 provided:
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"Any Director, Managi ng Agent, Manager or other O ficer or
enpl oyee of a conmpany who contravenes or attenpts to
contravene or abets the contravention of or attenpt to
contravene any of the provisions rel ating to t he
di stribution of dividend or the issue of preference shares,
contained in this Odinance or in any rule, notification or
or der i ssued t hereunder, shall be puni shabl e with
i mprisonnment for a termwhich nay extend to two years, or
with fine, or with both."

Section 2(b) of the Odinance defines a "Conpany" to nmean "A
public conpany as defined in clause (13-A) of section 2 of
the Conpanies Act." It is not disputed by the parties that
the respondent-conpany was a conpany wthin the nmeaning of
the Odinance and that the provisions of the Odinance

applied to it. It was also adnmitted that the dividend
decl ared by the respondent conplied with the requirements of
the Ordinance. It was contended by the respondent that the

Ordi nance prohi bited it fromdeclaring any | arger anobunt as
di vidend ‘than that already declared by it. The contention
was rejected by the Incone Tax O ficer. The order of the
| ncome-t ax. Oficer dated March 11, 1955 was confirnmed by
the Appellate Assistant Conmissioner in appeal and, on
further appeal, by the Tribunal. At the instance of the
respondent the Tribunal referred the follow ng question of
| aw for the determ'nation of the Hi gh Court:

"Whet her on the facts of this case, an - order under section
23A for the assessnent year 1949-50 was validly made in the
case of this conmpany to which the provisions of the Public
Conpani es (Linmitation of Dividends) O dinance, 1948, applied
on the date of the Annual General Meeting but to which the
Act replacing the Odinance ceased to apply w<ithin the
period of 6 nmonths referred to in Section 23A(1)?"

By its judgnent dated Septenber 27, 1962, the Hi gh Court
answered the question of law in favour of the respondent.

In support of this appeal M. S T. Desai put forward the
argument that s. 23A of the Act contenplated a declaration
of dividend not only on the date of the Annual GCenera

Meeti ng

802 .

but also at any further point of tine within-a period of 6
mont hs fromthe date of the Annual General Meeting. It was

poi nted out that the O dinance was repealed by the Public
Conpanies (Limtation of Dividends) Act (Act No. 30 of 1949)
(hereinafter referred to as the '1949 Act’) which cane into
force on April 26, 1949. S. 2(3)(1) of the,; 1949 Act renoved
the restriction inposed by the Ordinance with regard to
Publ i ¢ Conpani es to which the provisions of sub-s.: (1) of s.
23A of the Act applied. It was submtted that it was
possible for the respondent-conpany to declare further
di vidends within the said period of 6 nonths contenpl ated by
s. 23A of the Act. The Annual GCeneral Meeting was held on
December 30, 1948 and the six nonths’ period fromthat date
expired on June 30, 1949. The restrictions inposed by the
Ordinance were lifted on April 26, 1949 and so during the
period fromApril 26, 1949 to June 30, 1949 it was possible
for the respondent conpany to declare further dividends and
to conply with the requirenents of s. 23A of the Act. It
was argued that as the respondent-conpany failed to do so
the Income-tax Oficer was legally justified in making the
order wunder s. 23A. On behalf of the respondent M. Sen
contended that s. 23A (1) of the -Act did not contenplate
declaration of further dividend after the holding of the
Annual CGeneral Meeting and, in any event, the provisions of
the Conpanies Act did not permit the declaration of any
further dividend after the holding of the Annual Genera
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Meet i ng. M. Sen referred to the decision of the Calcutta
Hi gh Court in Raghunandan Neotia V. Swadeshi Cloth

Dealers(). Ltd. in support of this argunment. It is not, in
our opinion, necessary to express any concl uded opinion on
this aspect of the case, because we consider that, in any
event, in view of the fact that the Ordinance was in force

on the date of the holding of the Annual General Meeting of
the respondent the Incone tax Officer had no power to pass
any order under s. 23A of the Act. The Ordinance was in
force on Decenber 30, 1948 on which date the Annual GCenera

Meeting of the respondent took place and a sum of Rs.
3,68,433/- was declared as dividend. Section 23A provides
that on the fulfilment of certain conditions set out therein
the Income-tax O ficer shall nmake an order in witing that
the undistributed portion of the assessable income of the
respondent of the previous year as conmputed for incone-tax
pur poses and reduced by the .amunt of income-tax and super-
tax "shall be deenmed to have been distributed as dividend
amongst the -shareholders as at the date of the GCenera

Meeting ‘aforesaid". It is clear therefore that the order
which the Income-tax O ficer is enpowered to nake under s.
23A of the Act is that the undistributed income shall be
deenmed to have been distributed anpbngst the sharehol ders "as
at the date of the Annual General Meeting". Now, the
guestion i s whet her

(1) 34 Com Cu. 570.

803

it was legally pernmissible for the I'ncome-tax Oficer to
make the order which he has made on March 11, 1955 in the
present case. The |legal fiction-as enacted under .s. 23A of
the Act is that the undistributed portion of the assessable
incone is deened to have been distributed as  dividend
amongst the shareholders as at the date of the ' Annua

General Meeting. |In other words, the notional distribution
is not by the Incone-tax Officer but is by the  Conpany
itself at its Annual General Meeting. Since the provisions
of the Ordinance inposed the restriction on the declaration
of dividend beyond a particular linmt that restriction wll
equal ly be binding for the Incone-tax. O ficer; and if the
respondent is prevented fromdeclaring a higher _dividend
than that declared on the date of the Annual General
Meeting, the Income-tax O ficer would be |'ikew se prohibited
by the Odinance from passing an order that a higher
di vidend than that actually declared shall be deened to have
been declared at the date of the respondent’s Annual Genera

Meet i ng. To put it differently, if in actuality a higher
dividend could not Ilawfully have been declared by the
respondent, the Income-tax Oficer could not pass an order
that such higher dividend should be deened to . have / been
declared, for the deened declaration will suffer from the
same legal restrictions which an actual declaration is
subject to. In our opinion, the prohibition inposed by s. 3
of the Ordinance applies not only to the actual dividend
declared but also to notional dividend deened to have been
declared under s. 23A of the Act. There is a manifest
repugnancy between the provisions of the Ordinance and of s.
23A of the Act and it nust be taken that there is an inplied
repeal of s. 23A of the Act to the extent of that repugnancy
created by s. 3 of the Ordinance and so long as the
Ordinance remmins in force. In viewof the provisions of
ss. 3 and 12 of the Ordinance the fiction created by s. 23A
cannot, therefore, be brought into existence and the |ncone-
tax Oficer cannot pass an order under the provisions of
that section. As observed by Lord Asquith of Bishopstone in
East End Dwellings Co. Ltd. v. Finsbury Borough Council ("):
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"I'f you are bidden to treat an imaginary state of affairs as
real, you nust surely, unless prohibited fromdoing so, also
i magi ne as real the consequences and incidents which, if the
putative state of affairs had in fact existed, nmust
i nevitably have flowed from or acconpanied it. One of those
in this case is emancipation fromthe 1939 |evel of rents.
The statute says that you nust inmagine a certain state of
affairs; it does not say that having done so, you nust cause
or permt your imagination to boggle when it comes to the
inevitable corollaries of that state of affairs.”

(1) 11952] A C 109, 132.

804

It is, indeed, true that as a result of the order of the
I ncome-tax Officer there is no factual distribution of
dividend but it is onlya fictional or notional distribution

of dividend which was not, in fact, received by the
shar ehol ders. The section nerely enacts that notiona
di vidend is deenmed to have been distributed as at the date
of the Annual .~ General Meeting, but even for bringing Into

exi stence that legal fiction there must be no statutory

prohi bition as the Ordinance in the present case.

We proceed to consider the next contention of the appell ant

that s. 13 of the 1949 Act repeal ed the O di nance conpletely

and the effect of this section was that the O dinance was
obliterated from /'the Statute Book as if it never existed
and, therefore, there was no bar in the way of the Incone-
tax Oficer to nake. the order on March 11, 1955. Secti on

13 of the 1949 Act provides as fol lows :

" 13( (1). The Public Companies (Limtation of
Di vi dends). Ordinance 1948 (XXI'X of = 1948) is
her eby repeal ed.

(2) Notwi t hst andi ng such repeal, any rul es nade, action taken

or thing done in exercise of any power conferred by or under

the said ordi nance shall be deened to have been made, ' taken
or done in exercise of the powers conferred by or under this

Act as if this Act had cone into force on the 29th  day of

Oct ober 1948."

We are unable to accept this argunent as correct. In the

first place, the repeal of the O dinance under s.” 13 of the

1949 Act is immterial, for, as we have already stated, s.

23A  has created a fiction of distribution of the

undi stributed inconme as dividend and the —section further
states that it would be deenmed as if it was distributed on
the date of the Annual GCeneral Meeting. Since the notiona

di stribution contenplated by s. 23A of the Act is as if the

notional distribution took place at the date of the Annua

CGeneral Meeting it is the | aw which prevailed as on the date

of the Annual General Meeting which has to be (taken .into

account in considering the issue as to the legal validity of
the order nmde by the Inconme-tax Oficer. In the second
place, M. S. T. Desai is not right in his contention that
the effect of s. 13 of the 1949 Act is to obliterate the

Ordinance completely fromthe Statute Book. Section 6 of

the General O auses Act (Act 10 of 1897) states as follows :

"6. Wiere this Act, or any Central Act or Regulation nmade

after the commencenent of this Act, repeals any enactnent

hitherto nmade or hereafter, to be made, then, wunless a

di fferent intention appears, the repeal shall not-

805

I ml5

(a) revive anything not in force or existing at the tine at

which the repeal takes effect; or

(b) affect the previous operation of any enactnent so

repeal ed or anything duly done or suffered thereunder; or

(c) affect any right, privilege, obligation or Iliability
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acquired, accrued or incurred under any enactnent SO
repeal ed; or

(d) affect any penalty, forfeiture or punishnent incurred
in respect of any offence conmtted agai nst any enactnment so
repeal ed; or

(e) affect any investigation, |egal proceeding or renmedy in
respect of any such right, privilege, obligation, liability,
penalty, forfeiture or punishment as aforesaid;

and any such investigation, |egal proceeding or renedy may
be instituted, continued or enforced, and any such penalty,
forfeiture or punishment may be inposed as if the repealing
Act or Regul ati on had not been passed.”

The reason for enacting S. 6 of the General O auses Act has
been described by this Court in State of Punjab v. Mohar
Singh(’) as follows :

"Under the law of “England, as it stood prior to the
Interpretation Act of 1889, the effect of repealing a
statute was said to be to obliterate it as conpletely from
the records of Parliament as if it had never been passed,
except flor~ the purpose of those actions, which wer e
comenced, prosecuted and concl uded while it was an existing
I aw. A repeal therefore w thout any saving clause would
destroy any proceeding whether not yet begun or whether
pending at the tine -of the enactnent of the Repealing Act
and not already prosecuted to a final judgment so as to
create a vested right. To obviate such results a practice
came into existence in England to insert a saving clause in
the repealing statute with a viewto preserve rights and
liabilities already accrued or incurred under the repeal ed
enact ment . Later on, to dispense with the necessity of
having to insert a saving .clause on each occasion, section
38(2) was inserted in the Interpretation Act of 1889 which
provides that a repeal, wunless the contrary intention
appears, does not affect the

(1) [21955] I S.C. R 893, 897.

806

previous operation of the repealed enactnment or  anything
duly done or suffered under it and any investigation, /'|ega
proceeding or renedy may be instituted, continued or
enforced in respect of any right, liability and penalty
under the repealed Act as if the Repealing Act had not been
passed. Section 6 of the CGeneral O auses Act, as is well
known, is on the sane lines as section 38(2) of the

Interpretation Act of England."

Section 13 of the 1949 Act is alnobst identical in |anguage
with s. | | of Punjab Act Xl | of 1948 which was the subject-
matter of consideration in State of Punjab v. Mhar Singh(’)
and for the reason given by this Court in that case the
provisions of s. 6 (c), (d) and (e) of the General C auses
Act are applicable to this case since there is no contrary
intention appearing in the repealing statute. M. S. T
Desai is, therefore, unable to make good his subm ssion on
this aspect of the case.

For these reasons we affirmthe judgnent of the Bombay Hi gh
Court dated Septenber 27, 1962 and dismiss this appeal wth
costs.

R K P S Appea
di sm ssed

(1) [1955] 1 S.C R 893.
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