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"Rul e of Law is the basic rule of governance of any
civilised denocratic polity. Qur Constitutional schene is
based upon the concept of Rule of Law whi ch we have
adopted and given to ourselves. Everyone, whether
i ndividually or collectively is unquestionably under the
supremacy of |law. \Woever the person nmay be, however
hi gh he or she is, no-one is above the | aw notw t hstandi ng
how powerful and how rich he or she may be. For
achi eving the establishnent of the rule of law, the
Constitution has assigned the special task to the judiciary in
the country. It is only through the courts that the rule of [aw
unfolds its contents and establishes its concept. For the
judiciary to performits duties and functions effectively and
true to the spirit with which it is sacredly entrusted, ~the
dignity and authority of the courts have to be respected and
protected at all costs. After nore than half a century of
i ndependence, the judiciary in the country is under a
constant threat and being endangered fromwithin and
wi thout. The need of the time is of restoring confidence
anongst the people for the independence of judiciary. Its
inpartiality and the glory of |aw has to be naintai ned,
protected and strengthened. The confidence in the courts of
justice, which the people possess, cannot, in any way, be
allowed to be tarnished, dimnished or wi ped out by
cont umaci ous behavi our of any person. The only weapon
of protecting itself fromthe onslaught to the institution is
the I ong hand of contenpt of court left in the armoury of
judicial repository which, when needed, can reach any neck
howsoever high or far away it may be. In In Re: Vinay
Chandra M shra (the alleged contemmer) [AIR 1995 SC
2348] this Court reiterated the position of lawrelating to the
powers of contenpt and opined that the judiciary is not only
the guardian of the rule of law and third pillar but in fact the
central pillar of a denocratic State. |If the judiciary is to
performits duties and functions effectively and true to the
spirit with which they are sacredly entrusted to it, the
dignity and authority of the courts have to be respected and
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protected at all costs. Qherwi se the very corner-stone of

our constitutional schene will give way and with it wll

di sappear the rule of law and the civilized Iife in the society.
It is for this purpose that the courts are entrusted with
extraordi nary powers of punishing those who indulge in

acts, whether inside or outside the courts, which tend to
underm ne the authority of law and bring it in disrepute and

di srespect by scandalising it. Wen the court exercises this
power, it does not do so to vindicate the dignity and honour

of the individual judge who is personally attacked or
scandal i sed, but to uphold the majesty of the I aw and of the
adm ni stration of justice. The foundation of the judiciary is
the trust and the confidence of the people inits ability to
deliver fearless and inpartial justice. Wen the foundation
itself is shaken by acts which tend to create disaffection and
di srespect for the authority of the court by creating distrust
inits working, the edifice of the judicial systemgets eroded.

No person can flout the mandate of |aw of respecting
the court's for establishnment of rule of |aw under the cloak of
freedons of speech and expressi on guaranteed by the
Constitution. Such a freedomis subject to reasonable
restrictions inposed by any | aw. \Were a provision, in the
law, relating to contenpt inposes reasonable restrictions, no
citizen can take the liberty of scandalising the authority of
the institution of judiciary. Freedom of speech and
expression, so far as they do not contravene the statutory
limts as contained in the Contenpt of Courts Act, are to
prevail w thout any hindrance. However, it nust be
renmenbered that the maintenance of dignity of courts is one
of the cardinal principles of rule of lawin a denocratic set
up and any criticismof the judicial institution couched in
| anguage that apparently appears to be nere criticism but
ultimately results in underm ning the dignity of the courts
cannot be permtted when found having crossed the linmts
and has to be punished. This Court-in |In Re: Harijai Singh
& Anot her [1996 (6) SCC 466 has pointed out that a free
and healthy Press is indispensable to the function'of a true
denocracy but, at the sane tinme, cautioned that the freedom
of Press is not absolute, unlimted and unfettered at all tinmes
and in all circunstances. Lord Dening.in his Book "Road to
Justice" observed that Press is the watchdog to see that
every trial is conducted fairly, openly and above board but
the wat chdog nmay sonetinmes break | oose and has to be
puni shed for m sbehaviour. Frankfurther, J. in Pennekanp
v. Florida [(1946) 90 Led 1295 at p.1313] observed:

"I'f men, including Judges and journalists were
angel s, there would be no probl enms of contenpt

of Court. Angelic Judges woul d be undi sturbed by
ext raneous influences and angelic journalists
woul d not seek to influence them The power to
puni sh for contenpt, as a nmeans of safeguarding
Judges in deciding on behalf of the community as
inmpartially as is given to the ot of nmen to decide,
is not a privilege accorded to Judges. The power
to punish for contenpt of court is a safeguard not
for Judges as persons but for the function which
they exercise."

The | aw of contenpt has been enacted to secure public
respect and confidence in the judicial process. |[If such
confi dence is shaken or broken, the confidence of the
conmon nman in the institution of judiciary and denocratic
set up is likely to be eroded which, if not checked, is sure to
be disastrous for the society itself.
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In this backdrop of the nandate of rule of law, we are
cal l ed upon to deal with the case of the respondent agai nst
whom suo nmotu contenpt proceedi ngs have been initiated
by this Court. The respondent, who is stated to be an author
of name and fanme, has | anded herself in the dock of the
court, apparently by drifting away fromthe path on which
she was traversing by contributing to the art and literature.
Duri ng whol e of the proceedi ng she has not shown any
repentance or renorse and persistently and consistently tried
to justify her action which, prima facie, was found to be
contenmptuous. To frustrate the present proceedi ngs, the
respondent has resorted to all legal tactics and pretences. In
view of this we have no option but to deal with the case on
its merits, not being influenced by any other factor or
ci rcumst ance except our commitnent to protect the dignity
and respect of the institution of judiciary so that the
confidence of the conmon man is not shaken in the
institution.

The facts of the case, which are not seriously disputed,
are that an organisation, nanely, Narmada Bachao Andol an
filed a petition under Article 32 of the Constitution of India
being Wit Petition No.319 of 1994 in this Court. The
petitioner was a mvoenent or andol an, whose | eaders and
nenbers were concerned about the alleged adverse
envi ronnental inpact of the construction of the sardar
Sarovar Reservoir Damin Cujarat and the far-reaching and
tragi c consequences of the displacenment of hundreds of
thousands of people fromtheir ancestral homes that would
result fromthe subnerging of vast extents of |and, to nmake
up the reservoir. During the pendency of the wit petition
this Court passed various orders. By one of the orders, the
Court permitted to increase the height of the damto RL 85
nmeters which was resented to and protested by the wit
petitioners and others including the respondent herein. The
respondent Arundhati Roy, who is not a party to the wit
proceedi ngs, published an article entitled "The G eater
Common Good" which was published in Qutlook Magazi ne
and in sone portion of a book witten by her. ~Two judges
of this Court, forming the three-judge Bench felt that the
comments made by her were, prima facie, a
m srepresentation of the proceedings of the court. It was
observed that judicial process and institution cannot be
permtted to be scandalised or subjected to contunacious
violation in such a blatant manner, it had been done by her
The action of the respondent had caused the court nuch
angui sh and when the court expressed its displeasure on the
action of the respondent in nmaking distorted witing or
manner in which | eaders of the petitioner M. Meda Pat kar
and one Dharnadi khari despite giving assurance to the
court acted in breach of the injunction, the Court observed:
"W are unhappy at the way the | eaders of NBA
and Ms. Arundhati Roy have attenpted to
underm ne the dignity of the Court. W expected
better behaviour fromthem"

Showi ng its nagnanimty, the Court decl ared:

"After giving this matter our thoughtful

consi derati on and keeping in view the inportance
of the issue of resettlement and rehabilitation of
t he PAFs, which we have been nonitoring for the
last five years, we are not inclined to initiate
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proceedi ngs agai nst the petitioner, its |eaders or
Ms. Arundhati Roy. W are of the opinion, in the
larger interest of the issues pending before us, that
we need not pursue the matter any further. W,
however, hope that what we have said above

woul d serve the purpose and the petitioner and its
| eaders woul d hereafter desist fromacting in a
manner which has the tendency to interfere with

the due administration of justice or which violates
the injunctions issued by this Court fromtine to
time."

The third | earned Judge al so recorded his disapprova
of the statenent nmade by the respondent herein and others
and felt that as the court’s shoul ders are broad enough to
shrug off their conments and because the focus shoul d not
shift fromthe resettlenment and rehabilitation of the oustees,
no action in contenpt be taken against them

However, after the judgnent was pronounced in | A
No. 14 of 1999 on 15th COctober, 1999 (reported at 1999 (8)
SCC 308), an incident is stated to have taken place on 30th
Decenber, 2000 regarding which Contenpt Petition No.2 of
2001 was filed by J. R Parashar, Advocate and others.
According to the appel l'gati ons made in that petition, the
respondents naned therein, |ed a huge crowd and held a
Dharna in front of this Court and shouted abusi ve sl ogans
agai nst the court including slogans ascribing lack of

integrity and dishonesty to thisinstitution. It was alleged
that when the petitioners therein protested, they were
attacked and assaulted by the respondents.” In the evening

on the sane day, the respondents are stated to have
attacked, abused and assaulted the petitioners. A conplaint
was stated to have been lodged with the Tilak Marg Police
Station on the next day. |In the aforesaid contenpt
proceedi ng notices were issued to the respondents in
response to which they filed separate affidavits. Al the
three respondents therein admitted that there was a Dharna
outside the gates of this Court on 30th Decenber, 2000

whi ch was organi sed by Narmada Bachao Andol an-and the

gat hered crowd were persons who lived in the Narnmada
Val l ey and were aggrieved by the majority judgment of this
Court relating to the building of the damon the Narnada
River. 1In her affidavit the respondent, anpbngst other
averments, had stated:

"On the grounds that judges of the Supreme Court
were too busy, the Chief Justice of India refused
to allow a sitting judge to head the judicia
enquiry into the Tehel ka scandal, even though it

i nvol ves matters of national security and
corruption in the highest places.

Yet when it cones to an absurd, despicable,
entirely unsubstantiated petition in which all the
three respondents happen to be peopl e who have
publicly -though in markedly different ways -
guesti oned the policies of the government and
severely criticized a recent judgment of the
Supreme Court, the Court displays a disturbing
willingness to issue notice.

It indicates a disquieting inclination on the part of
the court to silence criticismand nmuzzle dissent,
to harass and intimdate those who di sagree with
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it. By entertaining a petition based on an FIR that
even a |local police station does not see fit to act
upon, the Suprene Court is doing its own

reputation and credibility considerable harm™

(EMPHASI S SUPPLI ED)

The assertions in the aforesaid contenpt petition
attributed that the contemmors shouted abusive sl ogans
agai nst the court including slogans ascribing | ack of
integrity and di shonesty to the institution undoubtedly made
the action of the contennbr gross contenptuous and as such
the court had initiated the contenpt proceedi ngs by issuing
notice. But in view of the denial of the alleged contenmmors
to the effect that they had never shouted such sl ogans and
used such abusive words as stated in the contenpt petition
i nstead of holding an-inquiry and permtting the parties to
| ead evidence in respect of their respective stand, to find out
whi ch version is correct, the court though it fit not to adopt
that course and decided to drop the proceedings. But in the
very show cause that had been filed by the respondent No. 3,
Sm . Arundhati Roy, apart from denying that she had not
used any such words as ascribed to her, she had stated in
three paragraphs, as quoted earlier which were absolutely
not necessary, after /denying that she had never uttered the
words ascribed to her and those paragraphs havi ng been
found prima-faci e contenptuous, the suo-notu proceedi ngs
had been initiated and notice had been issued. However, the
Court felt that respondent No.3 therein (Arundhati Roy) was
found to have, prima facie, committed contenpt as she had
i mputed notives to specific courts for entertaining litigation
and passing orders against her. She had accused courts of
harassing her as if the judiciary were carrying out a persona
vendetta agai nst her. She had brought in matters which
were not only not pertinent to the i'ssues to be deci ded but
has drawn uni nformed conpari sons to nake statenents
about this Court which do not appear to be protected by |aw
relating to fair criticism It was stated by her in the court
that she stood by the comments nmade by her even if the
same are contunacious. For the reason recorded therein,
the Court issued notice in the prescribed formto the
respondent herein asking her to show cause as to why she
shoul d not be proceeded against for contenpt for the
statenments in the offending three paragraphs of her affidavit,
reproduced hereinearlier.

In her reply affidavit, the respondent has again
reiterated what she had stated in her earlier affidavit. It is
contended that as a consequence of the Supreme Court
judgrment the people in the Narmada Valley are likely to
| ose their homes, their livelihood and their histories and
when they came calling on the Supreme Court, they were
accused of lowering the dignity of the court which
according to her is a suggestion that the dignity of the court
and the dignity of the Indian citizens are inconpati bl e,
opposi tional, adversarial things. She stated:

"I believe that the people of the Narrmada vall ey
have the constitutional right to peacefully against
what they consider an unjust and unfair

judgrment. As for nyself, | have every right to
participate in any peaceful protest neeting that |
choose to. Even outside the gates of the Suprene
Court. As a witer | amfully entitled to put
forward ny views, ny reasons and argunents for
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why | believe that the judgnment in the Sardar
Sarovar case is flawed and unjust and violates the
human rights of Indian citizens. | have the right
to use all ny skills and abilities such as they are,
and all the facts and figures at ny disposal, to

per suade people to my point of view"

She also stated that she has witten and published
several essays and articles on Narmada issue and the
Supreme Court judgnment. None of themwas intended to
show contenpt to the court. She justified her right to
di sagree with the court’s view on the subject and to express
her disagreenent in any publication or forum 1In her belief
the big dams are econonical |y unviable, ecologically
destructive and deeply undenocratic. In her affidavit she
has further stated:

"But whoever they are, and whatever their

notives, for the petitioners to attenpt to m suse
the Contenpt of Court Act and the good offices

of the Supreme Court to stifle criticismand stamp
out dissent, strikes at the very roots of the notion
of denpbcracy.

in recent nonths this Court has issued judgnents
on several mmjor public issues. For instance, the
closure of polluting industries in Delhi, the
conversion of public transport buses from diese

to CNG and the judgnment permtting the
construction of the Sardar Sarovar Damto

proceed. Al of these have had far-reachi ng and
often unanticipated i nmpacts. They have

materially affected, for better or for worse, the
lives and livelihoods of mllions of Indian
citizens. \Whatever the justice or injustice of
these judgnents, whatever their finer |legal points,
for the court to becone intolerant of criticismor
expressions of dissent would mark the begi nning

of the end of denobcracy.

An 'activist’ judiciary, that intervenes in public
matters to provide a corrective to a corrupt,
dysfunctional executive, surely has to be nore,

not | ess accountable. To a society that is already
convul sed by political bankruptcy, econonic

di stress and religious and cultural intolerance,
any formof judicial intolerance will conme as a
crippling blow. If the judiciary renoves itself
frompublic scrutiny and accountability, and

severs its links with the society that it was set up
to serve in the first place, it would nmean that yet
anot her pillar of Indian democracy will crunble.
Ajudicial dictatorship is a fearsome a prospect as
amlitary dictatorship or any other form of
totalitarian rule.

The Tehel ka tapes broadcast recently on a

nati onal television network show the repul sive
sight of Presidents of the Bhartiya Janata Party
and the Samata Party (both part of the ruling
coalition) accepting bribes from spurious arns
deal ers. Though this ought to have been

consi dered prinma faci e evidence of corruption
yet the Del hi Hi gh Court declined to entertain a
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petition seeking an enquiry into the defence deals
that were referred to in the tapes. The bench took
strong exception to the petitioner approaching the
court without substantial evidence and even

warned the petitioner’s counsel that if he failed to
substantiate its allegations, the court would

i npose costs on the petitioner

On the grounds that judges of the Supreme Court
were too busy, the Chief Justice of India refused
to allow a sitting judge to head the judicia
enquiry into the Tehel ka scandal, even though it

i nvol ves matters of national security and
corruption in the highest places.

Yet when it cones to an absurd, despicable,
entirely unsubstantiated petition in which all the
three respondents happen to be peopl e who have
publicly -though in markedly different ways -
guesti oned the policies of the governnent and
severely criticized a recent judgnment of the
Supreme Court, the Court di splays a disturbing
willingness to issue notice:

It indicates a disquieting inclination on the part of
the court to silence criticismand nuzzle dissent,

to harass and intim date those who disagree with

it. By entertaining a petition based on an FI'R

that even a local police station-does not see fit to
act upon, the Suprene Court is doing its own
reputation and credibility considerable harm

In conclusion, | wish to reaffirmthat as a witer |
have right to state ny opinions and beliefs. As a
free citizen of India | have the right to be part of
any peaceful dharna, denonstration or protest

march. | have the right to criticize any judgnent

of any court that | believe to be unjust. | have the
right to make conmon cause with those | agree

with. | hope that each time | exercise these rights
I will not dragged to court on fal se charges and

forced to explain nmy actions.”

We have heard the | earned counsel appearing for the
parties at | ength and perused the rel evant record.

Before dealing with the main case we propose to
di spose of the prelinmnary objection raised by Shri Shanti
Bhushan, Seni or Advocate who has appeared for the
respondent -contemmer. Wthout filing a formal application
it has been urged on behalf of the respondent that the
Hon’ bl e Judges who issued notice in Crimnal Petition No.2
of 2001 should not be a party to the present proceedi ng and
the case be transferred to sone other Bench, allegedly on
the ground that the respondent-contemer had reasonabl e
apprehensi on of bias on the part of the said Judges to whom
she claims to have allegedly attributed notives. Such a
prayer was made after the comencenent of the
proceedi ngs which, we feel, was not bonafide. The
appr ehensi on expressed by the respondent nuch | ess being
reasonable in fact has no basis. It has to be kept in mnd
that notice was issued to the respondent not for having
attributed notives to a particular judge but for inmputing
notives to the court in general for allegedly harassing her as
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if the judiciary were carrying out personal vendetta agai nst
her. The contenptuous part of her affidavit, noticed

her ei nbefore, does not attribute any notive or nake any

al  egation against any judge. It has to be kept in mind that
the present proceedings are distinguishable fromthe
proceedi ngs contenpl ated under Section 14 of the Contenpt

of Courts Act (hereinafter referred to as "the Act"). Initially
on the petition of one J.R Parashar, notice had been issued
by a Bench constituting of G B. Patnaik and U. C

Banerjee,JJ. Wen the contemers appeared in that case,

and filed show cause, no prayer had been nmade seeking

recusal of any judge. Finally that application registered as
Contenpt Petition No.2/2001 was heard by a Bench of G B.

Pat nai k and Runma Pal, JJ. and disposed of by the judgnent

dat ed 28th August, 2001 discharging the contemers and
initiating a suo notu proceedings because of disparaging
coments in the show cause filed by Arundhati Roy. In

pur suance to such notice, the proceeding was regi stered as
Suo Motu Contenpt Petition (Crimnal) No.10/2001. 1In the
proceedi ng contemmer appeared on 29.10.2001 and filed her
show cause. No prayer for recusal had been nade on that

day. Wen the case was taken up for hearing on 15.1.2002,
prayer for recusal had been made, which was not all owed.

The narration of facts indicate only a frustration on the part
of the contemmer and such bel ated prayer for bench

haunting is to be curbed as it would be against the

admi ni stration of justice.

In the instant case cognizance of the crimnal contenpt
agai nst the respondent has been taken by the COURT, suo
notu under Section 15 of the Act. Whereas sub-section (2)
of Section 14 permts a person charged with the contenpt to
have charge against himtried by some Judge other than the
judge or judges in whose presence or hearing the offence is
al l eged to have been conmitted and the court is of opinion
that it is practicable to do so. No-such provision is made
under Section 15 of the Act. Obviously for the reason that
when action is at the instance of the COURT, there'is no
guestion of any notive of and prejudice fromany Judge.
Accepting the plea raised by the respondent woul d anmount
to depriving all the Judges of the court to hear the matter
and thus frustrate the contenpt proceedi ngs, which cannot
be the mandate of |aw. The apprehension caused by the
respondent is inmmginary, w thout basis and not bonafi de.
The oral prayer made for one of us not to be a nenber of
the Bench, hearing the matter, is rejected.

M . Shanti Bhushan nade anot her endeavour to defer
the proceeding, allegedly on the ground of reference nade
to the Constitution Bench vide an order in Dr.Subramani an
Swany v. Rama Krishna Hegde [2000 (10) SCC 331]. It is
contended that as truth can be pleaded as a defence in
contenpt proceedings and that the decision of this Court in
Per spective Publications (P) Ltd. v. State of Mharashtra
[1969 (2) SCR 779] has been referred to be reconsidered,
the present proceedings are required to await the judgnent
of the Constitution Bench. Such a submission is wthout
any substance i nasmuch as the question of truth being
pl eaded as defence, in the present case, does not arise.
Cont empt proceedi ngs have been initiated against the
respondent on the basis of the offendi ng and cont enpt uous
part of the reply affidavit naking wild allegations agai nst
the court and thereby scandalised its authority. There is no
point or fact in those proceedi ngs which requires to be
def ended by pl eading the truth.
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After referring to various judgrments of this Court and
courts of other countries, the | earned Senior Counsel for the
respondent has asserted that no proceedings for contenpt
can be initiated against any person on the ground of his/ her
al l egedly scandalising the court. Mich reliance is placed
upon the judgnent in Brahma Prakash Sharma & Os. v.

The State of Uttar Pradesh [1953 SCR 1169]. In that case
contenpt proceedi ngs were initiated agai nst the nmenbers of
the Executive Commttee of the District Bar Association at
Muzaf farnagar in the State of Uttar Pradesh because of
certain resolutions passed by the Committee in which it was
all eged that the two Judicial Oficers were thoroughly

i ncompetent in law, did not inspire confidence in their
judicial work, were given to stating wong facts when
passi ng orders and were over-bearing and discourteous to

the litigant public and the |lawers alike. A nunber of other
defects were al so catal ogued in the resolution passed by the
Associ ation. ~The High Court directed the issue of notice to
the nenmbers of the Conmittee of the Bar Association to

show cause why they should not be dealt with for contenpt

of court in respect of certain portion of the resolution which
was set out in the notice. ~In answer to those notices, the
al | eged contemers appeared and filed affidavits. The

Bench, hearing the/'case, canme to the conclusion that with
the exception of the two all eged contemmers, who were not

the menmbers of the Executive Conmittee at the rel evant

date, the remaining six were guilty of contenpt of court. It
was, however, held that the aforesaid six menbers of the

Bar were not actuated by any personal or inproper notive

and the statenment made on their behalf was that their object
not intended to interfere with but to inprovethe
adnmi ni stration of justice. Nevertheless it was observed that
the ternms used in the resolution were little renoved from
personal abuse and what ever might have been the notive,

they were guilty of contenpt. " In concluding portion of the
judgrment it was stated:

"We think that the opposite parties acted under a
m sappr ehension as to the position, but they have
expressed their regrets and tendered an
unqual i fi ed apol ogy. |In the circunstances, we
accept their apol ogy, but we direct that they pay
the costs of the Government Advocate which we
assess at Rs. 300."

The Hi gh Court in its judgnent had concluded that the

al | egati ons nade against the judicial officers cone within
the category of contenpt which is comitted by
"scandal i sing the court". The |earned judges observed on
the authority of the pronouncenment of Lord Russel in Reg.
v. Gray [(1900) 2 G B. 36] that this class of contenpt is
subject to one inportant qualification. |In the opinion of the
j udges of the High Court, the conplaint |odged by the
contemers exceeded the bounds of fair and legitinate
criticism This Court referred to various judgnents of
Engl i sh Courts and concl uded:

"The position therefore is that a defamatory

attack on a judge may be a libel so far as the
judge is concerned and it would be open to himto
proceed against the libellor in a proper action if
he so chooses. |If, however, the publication of the
di sparaging statenent is calculated to interfere
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with the due course of justice or proper

adm ni stration of |aw by such court, it can be

puni shed summarily as contenpt. One is a

wrong done to the judge personally while the

other is a wong done to the public. It will be
injury to the public if it tends to create an
apprehension in the m nds of the people

regarding the integrity, ability or fairness of the
judge or to deter actual and prospective litigants
from pl acing conplete reliance upon the court’s

adm ni stration of justice, or if it is likely to cause
enbarrassnent in the mnd of the judge hinself

in the discharge of his judicial duties. It is well
established that it is not necessary to prove
affirmatively that there has been an actua
interference with the admi nistration of justice by
reason of such defamatory statenent; it is enough

if it is likely, or tends in any way, to interfere
with the proper administration of |aw"

( EMPHASI S SUPPLI ED)

We cannot agree with the subm ssion made on behal f of the

| earned counsel for the respondent that in the |ight of
Brahma Prakash Sharma’'s case no contenpt proceedi ngs

can be initiated against the respondent for scandalising the
court. No wong appears to have been done to any judge
personally by filing the offending affidavit but the
contenmptuous part of the affidavit denonstrates the w ong
done to the public. The respondent has tried to cast an
injury to the public by creating an inpression in the mnd of
the people of this backward country regarding the integrity,
ability and fairness of the institution of judiciary.

Simlarly reliance of Shri Shanti Bhushan, Seni or
Advocate on Shri Baradakanta M shra v. The Registrar of
Oissa H gh Court & Anr [1974 (1) SCC 374] is of no great
help to his client. After referring to the definition of
crimnal contenpt in Section 2(c) of the Act, the court
found that the term nology used in the definition-is
borrowed fromthe English Law of contenpt and enbodies
certain concepts which are famliar to that |aw which, by
and large, was applied in India. The expressions
"scandal i ze", "lowering the authority of the court”,
"inteference", "obstruction" and "adni nistration of justice"
have all gone into the |egal currency of our sub-continent
and have to be understood in the sense in which they have
been so far understood by our courts with the aid of English
Law, where necessary. Sub-clause(i) of the definition was
hel d to enbody the concept of scandalisation, as discussed
by Hal sbury’s Laws of England, 3rd Edition in Vol une 8,
page 7 at para 9. Action of scandalising the authority of the
court has been regarded as an "obstruction" of public justice
whereby the authority of the court is undermned. Al the
three clauses of the definition were held to justify the
contenpt in terns of obstruction of or interference with the
adnmini stration of justice. It was declared that the Act
accepts what was |laid down by the Privy Council and ot her
English authorities that proceedings in contenpt are al ways
with reference to the adninistration of justice. The
scandal i sation within the nmeaning of sub-section (i) nust be
in respect of the court or the judge with reference to
admini stration of justice. This Court concluded that the
courts of justice are, by their constitution, entrusted with
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functions directly connected with the adm nistration of
justice, and it is the expectation and confidence of all those
who have or likely to have business therein that the court
performall their functions on a high level of rectitude

wi t hout fear or favour, affection or ill-will. It is this
traditional confidence in courts of justice that the justice
will be administered to the people which is sought to be

protected by proceedings in contenpt. The object obviously
is not to vindicate the judge personally but to protect the
publ i c agai nst any undermni ning of their accustoned
confidence in the institution of the judiciary. Scandalisation
of the court was held to be a species of contenpt which may
take several forns. Krishna Iyer, J. while concurring with
the main judgnent authored by Pal ekar, J. observed that the
dil emma of the |aw of contenpt arises because of the
constitutional need to balance two great but occasionally
conflicting principles - freedom of expression and fair and
fearless justice. After referring to the judgnments of Engli sh,
Anerican and Canadian Courts, he observed:

"Before stating the principles of |aw bearing on

the facets of contenpt of court raised in this case

we woul d i ke to underscore the need to draw the

lines clear enough to create confidence in the

peopl e that this ancient and inherent power,

i ntended to preserve the faith of the public in

public justice, will not be so used as to provoke

public hostility as overtook the Star Chanber. A

vague and wandering jurisdiction with uncertain

frontiers, a sensitive and suspect power to punish

vested in the prosecutor, a |aw which nmakes it a

crime to public regardless of truth and public

good and permits a process of brevi manu

conviction, may unwittingly trench upon civi

liberties and so the special jurisdiction and

jurisprudence bearing on contenpt power must

be delineated with deliberation and operated wth

serious circunmspection by the higher judicia

echelons. So it is that as the palladium of our

freedons, the Suprene Court and the High

Courts, must vigilantly protect free speech even

agai nst judicial unbrage - a delicate but sacred

duty whose di scharge demands tol erance and

det achnment of a high order."

According to himthe considerations, as noticed in the
judgrment, led to the enactnent of the Contenpt of Courts

Act, 1971 which nakes sone restrictive departures fromthe
traditional |law and inplies sonme whol esone principles

whi ch serve as unspoken guidelines in this branch of | aw.
Section 2(c) enphasizes to the interference with the courts

of justice or obstruction of the adm nistration of justice or
sacandal ising or lowering the authority of the court - not the
judge. According to him "The unique power to punish for
contenpt of itself inheres in a court qua court, inits
essential role of dispenser of public justice. After referring
to host of judicial pronouncenents, Krishna lyer, J.,

concl uded:

"W may now sum up. Judges and Courts have

di verse duties. But functionally, historically and
jurisprudentially, the value which is dear to the
conmunity and the function which deserves to be
cordoned of f from public nolestation, is judicial
Vicious criticismof personal and admnistrative
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acts of Judges may indirectly mar their inage and
weaken the confidence of the public in the
judiciary but the counter-vailing good, not nerely
of free speech but also of greater faith generated
by exposure to the actinic light of bona fide, even
if marginally over-zeal ous, criticismcannot be
over|l ooked. Justice is so cloistered virtue."

The Court in that case did not spare even a judicial officer
and convicted himof the offence by awarding the

puni shment of paying a fine of Rs.1000/- or in default suffer
i mprisonnent for three nonths.

In In Re: S Milgaokar [1978 (3) SCC 339] Beg, CJ
observed that the judiciary is not inmmune fromecriticism but
when that criticismis based on obvious distortion or gross
m s-statement and nmade in a manner which is designed to
| ower the respect of the judiciary and destroy public
confidence in it, it cannot be ignored. He further decl ared"
"I do not-think that we should abstain from using
thi s weapon even when its useis needed to
correct standards of behaviour in a grossly and
repeatedly erring quarter.”

In that case when the matter was taken up in-the court, the
contenpt proceedi ngs were dropped w thout calling upon

the counsel appearing for the respondent in response to the
notice. The action had been initiated on sone news itens
published in the Indian Express which was terned to be

m | der publication. The erring sentence in the publication

was , "So adverse has been the criticismthat the Suprene
Court Judges, sonme of whom had prepared the draft code
have di sowned it". It was found that the judges of court

were not even aware of the contents of the letter before it

was sent by the Chief Justice of India to the Chief 'Justices

of various High Courts suggesting, inter alia, that Chief
Justices could nmeet and draft a code of ethics thenselves or
through a Committee of Chief Justices so as to prevent

possi bl e | apses fromthe path of rectitude and propriety on

the part of Judges. The error was pointed out to the Editor

of the Indian Express in a letter sent by the Registrar of this

Court. In reply, the Registrar received a letter fromthe
Edi tor showi ng that the contents of the letter, which were
confidential, were known to the Editor. Instead of

publ i shing any correction of the m s-statenent about the
conduct of Judges of this Court, the Editor offered to

publish the whole naterial in his possession, as though there
was an issue to be tried between the Editor of the newspaper
and this Court and the readers were there to try it -and decide
it. It was pointed out that the witer of an article of a
responsi bl e newspaper on legal nmatters is expected to know

that there is no constitutional safeguard or provision relating
to the independence of the judiciary which could possibly
prevent Judges thenselves neeting to formulate a code of
judicial ethics or to constitute a comrittee to forrmulate a
code of judicial ethics and etiquette. The article proceeded
on the assunption that there was already a fornul ated code

of ethics sent to the Chief Justice which in fact was not
correct. The counsel appearing for the alleged contemer to
whom t he notice was issued tried to convince the court that
there was no intention on the part of the witer of the article
or the Editor to injure the dignity or position of the court but
the intention was only to direct public attention to matters of
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extreme inportance to the nation. The Chief Justice made
his statement clear and renoved the m s-apprehensions, if
there were really and in discretion dropped the proceedings.
Nowhere in the judgment the court opined that publication

of offending material against the court did not anpunt to
scandal i sing the court. Krishna lyer, J. while concurring
observed

"The contenpt power, though jurisdictionally
large, is discretionary in its unsheathed exerci se.
Every conmm ssion of contenpt need not erupt in

i ndi gnant comrittal or demand puni shnent,

because Judges are judicious, their val our non-
viol ent and their wi sdom goes into action when

pl ayed upon by a voll ey of values, the |east of
whi ch i s personal protection - for a wde

di scretion, range of circunspection and rai nbow
of public considerations beningnantly guide that
power.  Justice if not hubris; power is not
pet ul ance and prudence is not pusillanimty,
especi al I'y when Judges are thensel ves

prospectors and nercy is a mark of strength, not
whi nper of weakness. ~Christ and Gandhi shal

not be lost on the Judges at a critical tinme when
courts are on trial and the people ("W, the
Peopl e of India") pronounce the final verdict on
all national institutions. Such was the subline
perspective, not plural little factors, that
prompted me to nip i'nthe bud the proceeding
started for serving a |larger cause of publicjustice
than punitive action against a publisher, even
assum ng (wthout adnmitting) he was guilty. The
prelimnary proceedi ng has been buried publicly;
let it lie in peace. Many values like free press,
fair trial, judicial fearlessness and community
confi dence nmust generously enter the verdict, the
benefit of doubt, w thout absoluti'st insistence,
bei ng extended to the defendants. Such are the
dynam cs of power in this special jurisdiction
These diverse indicators, carefully considered,
have persuaded ne to go no further, by a
uni | ateral decision of the Bench. This closure has

two consequences. It puts the lid on the
proceedi ngs wi t hout pronouncing on the guilt or
ot herwi se of the opposite parties. 1In a quasi-

crimnal action, a presunption of innocence
operates. Secondly, whatever bel ated reasons we
may give for our action, we nust not proceed to
substantiate the accusation, if any. To condemn
unheard is not fair play. Bodyline bowing,
perhaps, is not cricket. So my reason do not
reflect on the nerits of the charge."

He further observed that contenpt power is a w se econony

to use by the Court of this branch of its jurisdiction. The
court will act with seriousness and severity where justice is
j eopardi zed by a gross and/or unfounded attack on the

Judges, where the attack is calculated to obstruct or destroy
the judicial process. The court should harnonise the
constitutional values of free criticismand the need for a
fearless curial process and its presiding functionary, the
Judge. A happy bal ance has to be struck, the benefit of the
doubt bei ng gi ven generously agai nst the Judge, slurring

over margi nal deviations but severely proving the
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supremacy of the | aw over pugnaci ous, vicious, unrepentant

and nal i gnant contemers, be they the powerful press,

gang-up of vested interests, veteran col umists of ol ynpian
establishnentarians. After referring to certain principles to
be kept in mnd while dealing with the contenpt

proceedi ngs and referring to host of judgnents of the

foreign and this Court, he concl uded:

"The Court is not an inert abstraction; it is people
in judicial power. And when draw ng up

standards for press freedomand restraint, as an
"interface’ with an unafraid court, we nust not
forget that in our constitutional schene the nobst
fundanental of all freedons is the free quest for
justice by the small man. "Wen beggars die,
there are conets seen" and "when the bul

el ephants fight, the grass is tranpled". The
contenpt sanction, once frozen by the high and

m ghty press canpaign, the sufferer, in the |ong
run, is the'small |ndian who seeks socia
transformation through a fearless judicial process.
Social justice is at stake if foul press unlimted
were to reign. As Justice Frankfurther stated,
may be "Judges as persons, or courts as
institutions, are entitled to no greater inmunity
fromcriticismthan other persons or institutions"
(a question | desist from deciding here), but when
coment darkness into coercive inmputation or

cal cul ated fal sehood, threats to-impartia

adj udi cation subtly creeps. Not because Judges
lack firmess nor that the dignity of the Bench
denmands enhanced respect by enforced silence,

as Justice Black observed in the Los Angel es

Ti mes case [314 US 263 et al] but because the
course of justice may be distorted by hostile
attribution.”

In Dr.D.C. Saxena v. Hon’ ble the Chief Justice of India
[1996 (5) SCC 216] this Court held that if maintenance of
denocracy is the foundation of free speech, society equally
is entitled to regul ate freedom of speech or expression by
denocratic action. Nobody has a right to denigrate others
right of person and reputation. Bonafide criticismof any
systemor institution including the judiciary cannot be
objected to as healthy and constructive criticismare tools to
augnment forensic tools for inproving its function

Rel yi ng upon sone judgnents of foreign courts and
the cherished w shes expressed or observations nade by the
Judges of this country it cannot be held as law that in view
of the constitutional protection of freedom of speech and
expressi on no-one can be proceeded with for the contenpt
of court on the allegation of scandalising or intending to
scandal i se the authority of any Court. The Act is for nore
conprehensi ve | egi slation which lays down the law in
respect of several matters which hitherto had been the
subj ect of judicial exposition. The |egislature appears to
have kept in nmind to bring the | aw on the subject into |line
with nodern trends of thinking in other countries w thout
ignoring the ground realities and preval ent soci o-econom c
systemin India, the vast majority of whose people are poor
i gnorant, uneducated, easily liable to be msled, but who
acknow edly have the tremendous faith in the Dispensers of
Justice. The Act, which was enacted in the year 1971, rmuch
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after the adoption of the Constitution by the People of India,
defined crimnal contenpt under Section 2(c) to nean:

""Crimnal contempt’ means the publication

(whet her by words, spoken or witten, or by

signs, or by visible representation, or otherw se)
of any nmatter or the doing of any other act

what soever which --

i) scandal i ses or tends to scandalise, or |owers
or tends to |lower the authority of, any court,

or

i) prejudices, or interferes or tends to interfere

with, the due course of ‘any judicia
proceedi ng; or

i) interferes or tends to interfere with, or
obstructs or tends to obstruct, the

admi ni stration of justice in-any other

manner . "

This Court has occasion to deal with the constitutiona
validity of the Act and cane to the conclusion that the sane
was intra vires. |If the constitutional validity of crininal
contenpt withstood the test on the touchstone of
constitutionality in'the light of the fundanmental rights, it is
too late to argue at this stage that no contenpt proceedi ng
can be initiated against a person on the ground of
scandal i sing the authority of the court.

Dealing with the nmeaning of the word "scandali sing"
this Court in D.C. Saxena's case (supra) held that it is an
expression of scurrilous attack on the majesty of justice
which is calculated to undernmine the authority of the courts
and public confidence in the adm nistration of justice. The
mal i ci ous or sl anderous publication inculcates in the m nd
of the people a general disaffection and dissatisfaction on
the judicial determination and indi sposes in their mnd to
obey them |If the people’'s allegiance to the lawis so
fundanental |y shaken it is the nost vital and nost
danger ous obstruction of justice calling for urgent action
Dealing with Section 2(c) of the Act and defining the linmts
of scandalising the court, it was held:

"Scandal i sing the court, therefore, would nmean
hostile criticismof judges as judges or judiciary.
Any personal attack upon a judge in connection

with the office he holds is dealt w th under |aw of
libel or slander. Yet defamatory publication
concerning the judge as a judge brings the court

or judges into contenpt, a serious inpedinent to
justice and an inroad on the majesty of justice.
Any caricature of a judge calculated to | ower the
dignity of the court would destroy, underm ne or
tend to underm ne public confidence in the

adnmi ni stration of justice or the najesty of justice.
It would, therefore, be scandalising the judge as a
judge, in other words, inmputing partiality,
corruption, bias, inmproper notives to a judge is
scandal i sati on of the court and woul d be

contenpt of the court. Even inputation of |ack

of inpartiality or fairness to a judge in the

di scharge of his official duties amounts to
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contenpt. The gravanen of the offence is that of
lowering his dignity or authority or an affront to
the mpjesty of justice. Wen the contemor
chal |l enges the authority of the court, he interferes
with the performance of duties of judge' s office
or judicial process or adm nistration of justice or
generation or production of tendency bringing the
judge or judiciary into contenpt. Section 2(c) of
the Act, therefore, defines crinminal contenpt in
wi der articulation that any publication, whether
by words, spoken or witten, or by signs, or by

vi si bl e representations, or otherw se of any
matter or the doing of any other act whatsoever

whi ch scandal i ses or tends to scandalise, or
lowers or tends to | ower the authority or any
court; or prejudices, or interfers or tends to
interfere with, or obstructs or-tends to obstruct,
the administration of justice in any other manner
is a crimnal contenpt. Therefore, a tendency to
scandal i se the court or tendency to | ower the
authority of the court or tendency to interfere
with or tendency to obstruct the administration of
justice in any nmanner or tendency to chall enge

the authority or najesty of justice, would be a
crimnal contenpt./ The offending act apart, any
tendency if it may lead to or tends to lower the
authority of the court is a crimnal contenpt.

Any conduct of the contemmor which has the
tendency or produces a tendency to bring the

judge or court into contenpt or tends to | ower the
authority of the court would al so be contenpt of
the court."

In E.M Sankaran Nanboodripad v. T.Narayanan
Nanbi ar [1970 (2) SCC 325] it was contended on behal f of
the conteners that |aw of contenpt nust be read without
encroachi ng upon the guaranteed freedom of speech and
expression in Article 19 of the Constitution and the
i ntention of the contemer in maeking the statement should
be examined in the light of his political views as he was at
liberty to put them before the people. It was further argued
as that the species of contenpt called 'scandalising the court’
had fallen in desuetude and was no | onger enforced in
Engl and, the freedom of speech and expression gave
imunity to the appellant-contemmer to publicise the
political philosophy in which he believed. Rejecting such a
pl ea, the Court held:

"The appel | ant has contended before us that the

| aw of contenpt should be so applied that the
freedom of speech and expression are not

whittled down. This is true. The spirit
underlying Article 19(1)(a) nust have due play

but we cannot overl ook the provisions of the

second clause of the article. Wile it is intended
that there should be freedom of speech and
expression, it is also intended that in the exercise
of the right, contenpt of court shall not be
committed. The words of the second cl ause are:

"Not hing in sub-clause (a) of clause (1) shal
af fect the operation of any existing |aw or
prevent the State from naking any law, in so
far as such | aw i mposes reasonabl e
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restriction on the exercise of the right
conferred by the sub-clause... in relation to

contenpt of court, defamation or incitenent
to an of fence.’

These provisions are to be read with Articles 129
and 215 which specially confer on this Court and
the Hi gh Courts the power to punish for contenpt

of themselves. Article 19(1)(a) guarantees

conpl ete freedom of speech and expression but it

al so makes an exception in respect of contenpt of
court. The guaranteed right on which the
functioning of our denbcracy rests, is intended to
gi ve protection to expression of free opinions to
change political and social conditions and to
advance human know edge. While the right is
essential to a free society, the Constitution has
itself inposed restrictions, in relation to contenpt
of court and it cannot therefore be said that the
ri ght abolishes the |aw of contenpt or that attacks
upon judges and courts wi lI" be condoned."

In Sheela Barse v. Union of India & Ors. [1988 (4)
SCC 226] the Court acknow edged that the broader right of
acitizen to criticise the system c inadequacies in the |arger
public interest. It is the privileged right of the Indian citizen
to believe what he considers to be true and to speak out his
m nd, though not, perhaps, always with the best of tastes;
and speak perhaps, with greater courage than care for
exactitude. Judiciary is not -exenpt from-such criticism
Judicial institutions are, and should be nmade, of stronger
stuff intended to endure the thrive even i n such hardy
climate. But we find no justification to the resort to this
freedomand privilege to criticise the proceedi ngs during
their pendency by persons who are parties and participants
t her ein.

The | aw of contenpt itself envisages various
exceptions as incorporated in Sections -3, 4, 5 6 and 7.
Besi des the aforesai d defences envisaged under the Act, the
court can, in appropriate cases, consider any other defence
put forth by the respondent which is not inconpatible wth
the dignity of the court and the |aw of contenpt. Taking a
cue fromthe | anguage of Section 8 of the Act, |earned
Seni or Counsel appearing for the respondent subnitted that
areply submtted to a contenpt notice can, in no case
amount to contenpt of court in the |light of second exception
to Section 499 of the Indian Penal Code. Such a broad and
general proposition is contrary to the | aw of contenpt as
adj udi cated by the courts in the country fromtinmeto tine
and the limts prescribed by the Act and the judicia
pronouncenents which are well within the know edge of al
reasonable citizens. It has to be always kept in mnd that
the | aw of defamati on under the Penal Code cannot be
equated with the | aw of contenpt of court in general ternmns.
The Privy Council in Surender Nath v. Chief Justice and
Judges of the H gh Court [10 Cal. 109] observed that
"al t hough contenpt may include defamation, yet an of fence
of contenpt is sonething nore than nmere defamation and is
of a different character”. Approving the aforesaid view, this
Court in Bathina Ramakri shna Reddy v. State of Madras
[AIR 1952 SC 149] hel d:

"When the act of defaming a Judge is cal cul ated
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to obstruct or interfere with the due course of
justice or proper administration of law, it would
certainly amount to contenpt. The offence of
contenpt is really a wong done to the public by
weakeni ng the authority and influence of Courts

of law which exist for their good. As was said by
Wllnmot CJ., WIinot's Opinion p.256; Rex v.

Davi es 30 at p.40-41.

"attacks upon the judges excite in the minds
of the people a general dissatisfaction with
all judicial determ nations.... and whenever
man’s all egiance to the l'aws is so
fundanental ly shaken it is the nost fatal and
danger ous obstruction of justice and in ny
opi nion claimout for a nore rapid and

i mredi ate redress than any judges as private
i ndi vi dual's but because they are the
channel s by which the King's justice is
conveyed to the people."

VWhat is nade punishable - in the Indian Pena

Code is the offence of defamation as defamation

and not as contenpt ‘of court. |If the defamation

of a subordinate court anounts to contenpt of

Court proceedi ngs can certainly be taken under

S. 2, Contenpt of Courts Act, quite apart fromthe
fact that other renmedy may be open tothe

aggrieved officer under S. 499, Penal Code. But a
libel attacking the integrity of a Judge may not in
the circunstances of a particular case anbunt to a
contenpt at all, although it may be the subject
matter of |ibel proceeding. This is clear fromthe
observation of the Judicial Commttee inthe case
of the Matter of a Special Reference fromthe
Bahama | sl ands, 1989 A C. 188."

Even a person claimng the benefit of second exception to
Section 499 of the Indian Penal Code, is required to show

that the opinion expressed by himwas in good faith which
related to the conduct of a public servant in the discharge of
his public functions or respecting his character so far as his
character appears in that conduct. Under the |aw of

contenpt statenents nade in pleadings, petitions and
affidavits of the parties, in a nunber of cases, have been
hel d defamatory statenents ampunting to of fences under the
section unless it is shown that they fall w thin any of the
exceptions. The statenments made in an affidavit filed in the
court was held to amount to a crimnal contenpt by this

Court inIn Re: Sanjiv Datta, Deputy Secretary’'s, “Mnistry

of Information & Broadcasting, New Delhi & Os. [1995 (3)

SCC 619] The benefit of the exception even under the |aw

of defamation, nuch | ess in contenpt proceedi ngs nmay not

be available if the insinuations are nade agai nst an
institution of the State and not restricted to the person as an
i ndi vidual or a collection of persons.

Rel yi ng upon the observations made by this Court in
P.N. Duda vs. P.Shiv Shanker & Ors. [1988 (3) SCC 167 it
has been argued on behal f of the respondents that if despite
severe criticismand wild allegations nade by P. Shiv
Shanker against the institution of judiciary, no action was
taken, the present proceedings also required to be dropped.
In that case P. Shiv Shanker who, at the relevant time, was
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the Mnister of Law, Justice and Conpany Affairs,

delivered a speech before a neeting of the Bar Council at
Hyderabad in which he nade derogatory statenent agai nst

the Supreme Court and its dignity attributing partiality
towards econom cally affluent sections of the people by
usi ng | anguage which is extremely intenperate, undignified
and unbecom ng of a person of his stature and position. In
his speech the Mnister had, inter alia, observed:

"The Suprene Court conposed of the el enent

fromthe elite class had their unconceal ed

synmpathy for the haves i.e. the Zamindars. As a
result, they interpreted the word ’'conpensation’ in
Article 31 contrary to the spirit and the

i ntendnment of the Constitution and ruled the
conpensation nmust represent the price which a
willing seller is prepared to accept froma willing
buyer. ~The entire programe of Zam ndari

abolition suffered a setback. The Constitution

had to be amended by the 1st, 14th and 17th
Amendnents to renove the oligarchic approach

of the Supreme Court with little or no help
Utimately, this rigid reactionary and traditiona
out | ook of property, led to the abolition of
property as a fundanental right.

Hol mes Al exander in his columm entitled "9 Men

of Terror Squad’ nmade a frontal attack on the
functions of the U S. Supreme Court. It makes an
i nteresting reading:

Now can you tell what that bl ack-robbed
elite are going to do next. Spring nore
crimnals, abolish nore protections. Throw
down nore ultras. Rewite nore | aws.
Chew nmore cl auses out of the Constitution
May be, as a former Vice-President once
said, the Anerican people are too dunb to
understand, but | woul d bet that the

out croppi ng of evidence at the top in
testinony before the US Senate says
somet hi ng about the swelling concern
anong t he peopl e thensel ves.

Shoul d we not ask how true Hol mes Al exander
was in the Indian context.

Twenty years of valuable tine was lost in this
confrontation presented by the judiciary in

i ntroduci ng and i npl enenting basic agrarian
reforns for renoval of poverty what is the
ultimate result. Meanwhile even the political wll
seens to have given way and the resultant effect

is the inproper and ineffective inplenentation of
the land reform|aws by the executive and the
judiciary suppl ementing and conpl enenti ng each

ot her.

The Maharaj as and the Rajas were anachronistic
i n independent India. They had to be renoved
and yet the conservative elenent in the ruling
party gave themprivy purses. Wen the privy
pur poses were abolished, the Suprene Court,
contrary to the whole national upsurge, held in
favour of the Maharaj as.
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Mahadhi patis |i ke Keshavananda and Zam ndars

i ke Gol aknath evoked a synpathetic cord

nowhere in the whole country except the

Supreme Court of India. And the bank nagnates,
the representatives of the elitist culture of this
country, ably supported by industrialists, the
beneficiaries of independence, got higher
conpensation by the intervention of the Suprene
Court in Cooper case [R C. Cooper v. Union of
India, (1970) 1 SCC 248]. Anti-social elenents
i.e. FERA violations, bride burners and a whol e
horde of reactionaries have forned their haven in
the Suprene Court."

After examining the entire speech, this Court found
that the M nister had exam ned the cl ass conposition of the

Supreme Court. His view was that the class conposition of
any instrunment indicates its pre-disposition and its
prejudi ces. After referring to various judgnents of this
Court and the foreign courts, the Court held:

"As we have nentioned before the speech of the

M nister has to be read in its entirety. . In the
speech as we have set out hereinbefore it appears
that Shri P. Shiv Shanker was maki ng a study of

the attitude of this Court. In the portion set out
herei nbefore, it was stated that the Suprene

Court was conposed of ‘the element fromthe elite
class. Wether it is factually correct or not in
another matter. In our public life, where the
chanpi ons of the down-trodden and the

politicians are nostly fromthe so-called elite
class, if the class conposition is analysed, it my
reveal interesting factors as to whether elite class
i s dom nant as the chanpi ons of the oppressed or

of social legislations and the sane is the position
inthe judiciary. But the Mnister went on to say
that because the judges had their 'unconceal ed
synmpathy for the haves’ they interpreted the
expression 'conpensation’ in the manner they did.
The expression "unconceal ed’” is unfortunate. —But
this is also an expressi on of opinion about an
institutional pattern. Then the Mnister went on
to say that because of this the word

"compensation’ in Article 31 was interpreted
contrary to the spirit and the intendrment of the
Constitution. The Constitution therefore had to

be amended by the 1st, 14th and 17th Amendnents

to renove this "oligarchic’ approach of the

Supreme Court with little or no help. The
interaction of the decisions of this Court and the
constitutional amendnents have been vi ewed by

the Mnister in his speech, but that is nothing
new. This by itself does not affect the

adm nistration of justice. On the other hand, such
a study perhaps is inportant for the

under st andi ng of the evolution of the
constitutional devel opnent. The next portion to
whi ch reference may be made where the speaker

has referred to Hol nes Al exander in his colum
entitled '9 Men of Terror Squad’ nmaking a fronta
attack on the functions of the U S. Suprene

Court. There was a conparison after making the
guotation as we have set out hereinbefore, : "One
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shoul d ask the question how true Hol nes
Al exander was in the Indian context”. This is

al so a poser on the performance of the Suprene
Court. According to the speaker twenty years of
valuable tine was lost in this confrontation
presented by the judiciary in introducing and

i npl enenting basic agrarian reforms for renoval

of poverty what is the ultimate result. The nation
did not exhibit the political will to inplenent the
land reforns |aws. The renoval of the Mbharajas
and Rajas and privy purses were criticised

because of the view taken by this Court which
according to the speaker was contrary to the

whol e national upsurge. This is a study in the

hi storical perspective. Then he made a reference
to the Keshavanand Bharti v. State of Kerala
[1973(4) SCC 225] and |I.C. CGolak Nath v. State

of Punjab [AIR 1967 SC 1643] cases and

observed that a representative of the elitist culture
of the country, ably supported by industrialists
and beneficiaries of independence, got higher
conpensation by the intervention of the Suprene
Court in Cooper Case.  This'is also a criticism of
the judgnent in R C- Cooper Case. Wether that

is right or wong i's another matter, but criticism
of judgnents is permssible in a free society.
There is, however, one paragraph which appears

to us to be rather intenperate and that is to the
foll owi ng effect:

Anti-social elenents i.e. FERA violators,
bride burners and a whol e horde of
reactionari es have found their haven.in the
Suprene Court.

This, of course, if true, is a criticismof the |aws.
The Suprene Court as it is bound to do has

i npl enented the laws and in inplenmenting the

laws, it is a tribute to the Supreme Court that it
has not discriminated between persons and

persons. Crinmnals are entitled to be judged in
accordance with law. [If anti-social elenments and
crimnals have benefited by decisions of the
Supreme Court, the fault rests with the laws and
the | oopholes in the legislation. The courts are
not deterred by such criticisns.

Bearing in mnd the trend in the | aw of contenpt

as noticed before, as well as some of the

deci sions noticed by Krishna lyer, J. in S

Mul gaokar case, the speech of the Mnister read
inits proper perspective, did not bring the
admi ni stration of justice into disrepute or inpair
adm ni stration of justice. 1In sone portions of the
speech the | anguage used coul d have been

avoi ded by the M nister having the background

of being a fornmer judge of the H gh Court. The

M ni ster perhaps could have achi eved his purpose

by maki ng his |language mld but his facts deadly.
Wth these observations, it nmust be held that

there was no i mm nent danger of interference

with the adnministration of justice, not of bringing
administration into disrepute. In that viewit

must be held that the Mnister was not guilty of
contempt of this Court."
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It may be noticed that the criticismof the judicia
system was made by a person who hinmsel f had been the
Judge of the High Court and was the Mnister at the rel evant
time. He had made studi es about the system and expressed
hi s opi ni on whi ch, under the circunstances, was held to be
not defamatory despite the fact that the court found that in
sonme portion of the speech the |Ianguage used coul d have
been avoi ded by the M nister having the background of
bei ng the forner Judge of the High Court. Hi s speech
under the circunstances, was held to be not ampunting to
i mm nent danger of interference with the adm nistration of
justice nor of bringing the admnistration into disrepute.

As already held, fair criticismof the conduct of a
judge, the institution of the judiciary and its functioning
may not anmount to contenpt if it is nade in good faith and
in public /interest.  To ascertain the good faith and the public
interest, the courts have to see all the surrounding
ci rcunst ances i ncl udi ng the person responsible for
coments, his know edge in the field regarding which the
comments are made and the intended purpose sought to be
achieved. All citizens cannot be permtted to comment
upon the conduct of the courts in the nanme of fair criticism
which, if not checked, would destroy the institution itself.
Litigant losing in the Court would bethe first to inpute
notives to the judges and the institution in the name of fair
criticismwhich cannot be all owed for preserving the public
faith in an inportant pillar of denocratic set up, i.e.,
judiciary. In Dr.D.C Saxena's case (supra) this Court dealt
with the case of P.Shiv Shanker by observing:

"In P.N. Duda v. P. Shiv Shanker [1988 (3) SCC

167] this Court had held that adm nistration of
justice and judges are open to public criticism
and public scrutiny. Judges have their
accountability to the society and their
accountability nmust be judged by the conscience

and oath to their office, i.e, to defend and uphold
the Constitution and the |laws w thout fear and
favour. Thus the judges must do, in the light
given to themto determne, what is right. Any
criticismabout the judicial systemor the judges
whi ch hanpers the administration of justice or

whi ch erodes the faith in the objective approach

of the judges and brings adm nistration of justice
to ridicule nmust be prevented. The contenpt of
court proceedings arise out of that attenpt.
Judgnents can be criticised. Mdtives to the

judges need not be attributed. It brings the
administration of justice into disrepute. Faith in
the administration of justice is one of the pillars
on whi ch denocratic institution functions and
sustains. In the free nmarket-place of ideas
criticismabout the judicial systemor judges
shoul d be wel come so long as such criticismdoes
not inpair or hanper the administration of

justice. This is how the courts shoul d exercise
the powers vested in them and judges to punish a
person for an all eged contenpt by taking notice

of the contenpt suo notu or at the behest of the
litigant or a lawer. In that case the speech of the
Law M nister in a Sem nar organi sed by the Bar
Council and the of fending portion therein were
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hel d not contenptuous and puni shabl e under the
Act. In a denocracy judges and courts alike are,
therefore, subject to criticismand if reasonable
argument or criticismin respectful |anguage and
tenmpered with noderation is offered agai nst any
judicial act as contrary to |law or public good, no
court would treat criticismas a contenpt of
court."”

In the instant case the respondent has not clainmed to be
possessi ng any speci al know edge of | aw and t he working of
the institution of judiciary. She has only clained to be a
witer of repute. She has subnmitted that "as an ordinary
citizen | cannot and could not have expected to nmake a
di stinction between the Registry and the Court". It is also
not deni ed that the respondent was directly or indirectly
associ ated with the Narnmada Bachao Andol an and was,
therefore, interested in the result of the litigation. She has
not clainmed to have made any study regardi ng the working
of this Court or judiciary in the country and clains to have
made the of fending inputations in her proclainmed right of
freedom of speech and expression as a witer. The benefit
to which M.P.Shiv Shanker, under the circunstances, was
held entitled is, therefore, not available to the respondent in
the present proceedings. Her case is in no way even equa
to the case of EEM S, Nanboodaripad (supra). - In that case
the contemmer, believing in the philosophy he was
pronpoundi ng had made certain observations regarding the
wor ki ng of the courts under the preval ent system which, as
al ready noticed, was found to be contenptuous.

The Constitution of India has guaranteed freedom of
speech and expression to every citizen as a fundanent al
right. Wile guaranteeing such freedom it has al so
provi ded under Article 129 that the Supreme Court shall be
a Court of Record and shall have all the powers of such a
Court including the power to punish for contenpt of itself.
Simlar power has been conferred on the Hi gh Courts of the
States under Article 215. Under the Constitution, there is
no separate guarantee of the freedomof the press-and it is
the sane freedom of expression, which is conferred on al
citizens under Article 19(1). Any expression of opinion
woul d, therefore, be not immune fromthe liability for
exceeding the linmits, either under the | aw of defamation or
contenpt of Court or the other constitutional limtations
under Article 19(2). |If a citizen, therefore, inthe garb of
exercising right of free expression under Article 19(1), tries
to scandalise the court or undernmines the dignity of the
court, then the court would be entitled to exercise power
under Article 129 or Article 215, as the case may be. In
relation to a pending proceedi ng before the Court, while
showi ng cause to the notices issued, when it is stated the
court displays a disturbing willingness to issue notice on an
absurd despicable, entirely unsubstantiated petition, it
amounts to a destructive attack on the reputation and the
credibility of the institution and it underm nes the public
confidence in the judiciary as a whole and by no stretch of
i magi nati on, can be held to be a fair criticismof the Court’s
proceedi ng. Wen a scurrilous attack is nade in relation to
a pendi ng proceeding and the noticee states that the issuance
of notice to show cause was intended to silence criticism
and muzzl e dissent, to harass and intimdate those who
disagree with it, is a direct attack on the institution itself,
rather than the conduct of an individual Judge. The
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nmeani ng of the expressions used cannot cone within the

ext ended concept of fair criticismor expression of opinion
particularly to the case of the contemmer in the present case,
who on her own right is an acclained witer in English. At
one point of tinme, we had seriously considered the speech of
Lord Atkin, where the | earned Judge has stated:

"The path of criticismis public way: the

wr ongheaded are pernitted to err therein..

Justice is not a cloistered virtue: she nust be
allowed to suffer the scrutiny and respectful, even
t hough out spoken, comments of ordinary nmen."

[ Andre Paul vs. Attorney Ceneral (1936), AC
322].

and to find out whether there can be a bal anci ng between

the two public interests, the freedom of expression and the
dignity of the court. W also took note of observations of
Bharucha, J. in the earlier contenpt case agai nst the present
contemer,; who after recording his dirsapproval of the
statenment, observed that the Court’s shoul ders are broad
enough to shrug off the comrents. But in view of the
utterances made by the contemmor in her show causes filed
and not a word of renorse, till the conclusion of the hearing,
it is difficult for us either to shrug off or to hold the
accusations nade as coments of outspoken ordi nary nan

and pernit the wongheaded to err therein, as observed by
Lord AtKkin.

We are not inpressed with any of the arguments of the
| earned counsel for the respondent which could persuade us
to drop the proceedings and are of the opinion that it has to
be found on facts as to whether the offending portion of the
affidavit of the respondent anmounts to scandalising the court
and thus a crimnal contenpt wthinthe nmeaning of Section
2(c) of the Act.

In the of fending portion of her affidavit, the respondent
has accused the court of proceedi ng w th absurd, despicable
and entirely unsubstantiated petition which, according to
her, amounted to the court displaying a disturbing
willingness to issue notice. She has further attributed
notives to the court of silencing criticismand nuzzling
di ssent by harassing and intimdating those who disagree
with it. Her contenpt for the court is evident fromthe
assertion "by entertaining a petition based on an FIR that
even a local police station does not see fit to act upon, the
Supreme Court is doing its own reputation and credibility
considerable harm. |In the affidavit filed in these
proceedi ngs, the respondent has reiterated what she has
stated in her earlier affidavit and has not shown any
repentance. She wanted to becone a chanpion to the cause
of the witers by asserting that persons |ike her can allege
anything they desire and accuse any person or institution
wi t hout any circunspection, limtation or restraint. Such an
attitude shows her persistent and consistent attenpt to
mal i gn the institution of the judiciary found to be nost
important pillar in the Indian denocratic set up. This is no
defence to say that as no actual damage has been done to the
judiciary, the proceedi ngs be dropped. The well-known
proposition of lawis that it punishes the archer as soon as
the arrow is shot no matter if it misses to hit the target. The
respondent is proved to have shot the arrow, intended to
damage the institution of the judiciary and thereby weaken
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the faith of the public in general and if such an attenpt is
not prevented, disastrous consequences are likely to follow
resulting in the destruction of rule of law, the expected norm
of any civilised society.

On the basis of the record, the position of |aw our
findings on various pleas raised and the conduct of the
respondent, we have no doubt in our mnd that the
respondent has committed the crimnal contenpt of this
Court by scandalising its authority with mal afi de intentions.
The respondent is, therefore, held guilty for the contenpt of
court puni shabl e under Section 12 of the Contenpt of
Courts Act.

As the respondent has not shown any repentance or
regret or renorse, no |lenient view should be taken in the
matter. However, show ng the magnanimty of |aw by
keeping in mnd that the respondent is a wonman, and hoping
that better sense and wi sdom shal | dawn upon the
respondent in the future to serve the cause of art and
literature by her creative skill and imagination, we feel that
the ends of justice would be net if she is sentenced to
synbol i c inprisonment besides paying a fine of Rs.2000/-.

Wil e convicting the respondent for the contenpt of
the Court, we sentence her to sinple inprisonment for one
day and to pay a fine of Rs.2,000/-. In case of default in the
paynment of fine, the respondent shall ‘undergo sinple
i mprisonnent for three nonths.

....................... J.
(G B.Pattanai k)
(R P. Sethi)

March 6, 2002




