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Del hi Hi gher Judi ci al Service Rul es, 1970--Rul e

6(3)--"Length of service rendered by themin the cadre to
whi ch they belong", neaning--Seniority if deternined on the
basi s of confirmation or |ength of service.

HEADNOTE

Rule 6(3) of the Del hi Hi gher Judicial Service Rules, | 1970,
provides that the seniority of the candi dates appointed at
the initial constitution of. the  service shall | be in
accordance with the "length of service rendered by them in
the cadre to which they belong"” at the tine of their initia
recruitment to the service. Under Rule 6(1) the-appoi ntnent
is to be made substantially from anongst District Judges and
Additional District Judges, functioning as such in the union
territory of Delhi on deputation fromother States and those
recormended by their respective States.

Respondents 2, 3 and 4 were appointed prior to the appellant
as tenmporary Additional District and Sessions Judges in the
Cadre of District and Additional District and Sessi ons Judge
in their respective States. The appellant was~ confirned
agai nst permanent post in his parent Stat e, bef ore
respondent 3, while respondents 2 and 4 were not . confirnmed.
Wien the appellant and the respondents were appointed
substantively, in My 1971, to the Del hi Higher  Judicia
Service the respondents were given seniority over the
appel lant since the Ilength of service rendered by the
respondents in the cadre of District and Additional District
to Sessions Judges to which they belonged at the tinme  of
initial recruitment was |onger than that of the appellant.
The High Court rejected a wit petition by the appellant
against the fixation of seniority.

In the appeal to this Court the appellant contended that the
expression "the length of service rendered by them in the
cadres to which they belong" neant the Iength of service in
substantive appointnment to pernanent posts, and that for
purpose of seniority what was relevant was the date of
confirmation and not the date of appointment in an
officiating or tenporary capacity.
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Di sm ssing the appeal

HELD : that the respondents had been rightly treated as
senior to the appellant.

(1) The words "in the cadre to which they belong” in rule
6(3) cover the cases of permanent as well as tenporary
Additional District and Sessions Judges at the tinme of
initial recruitnent. The Rules were framed for those who
were functioning as Additional District and Sessions Judges
at Delhi and the Delhi H gher Judicial Service was
constituted with persons who rendered service as Additiona

District and Sessions Judges in tenmporary posts or in
tenporary capacity against permanent posts. The wor d
"cadre" includes both tenporary and pernanent posts. To
confine cadre to permanent posts would render the rules
totally unworkabl e and inpracticable, because at the tine of
initial recruitment ~the persons cane on deputation from
States nostly in their temporary capacity as Addition,-it
District and Sessions Judges. [983 C, A, 984 E--F]

(ii) The i nportant yardstick” in the determ nation of
seniority is the length of service rendered in a cadre.

Where confirmation is the decisive factor to deternmine the
seniority, rules state so. ~Confirmation depends on the
acci dent of permanent posts failing vacant. To determ ne
seniority according to- confirmation is to wpe out the
length of service/ The criterion for the determnation of
seniority under the Delhi rules is the length of service.

[983 B-C, 984 C-D
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JUDGVENT:

ClVIL APPELLATE JURI SDICTION Civil Appeal No. 777 of 1973.
Appeal by special |eave fromthe judgnment and order ' dated
the 21st-March, 1972 of the Delhi H gh Court at New Del hi,
in Gvil Wit No. 1211 of 1971

M K. Ramanurthi, Shyam a Pappu and J. Ramanurthi, for the
appel | ant .

F. S. Nariman, Additional Solicitor General of India, R
N. Sachthey and M N. Shroff, for respondent No. 1.

S. V. Cupte, L. R Cupta and M V. CGoswam , for respondent
nos. 2 and 3.

L. R G@upta and M V. Goswam , for respondent no. 4.

ARGUMENTS
For the Appellant : Under rule 6(3) requirenment i's |ength of
service and’ not "continuous length". So the entire Ilength
of service as District or Addl. District & Sessions Judge

is to be taken even if it is by parts.

For <correct interpretation of rule 6(3) the words /used
therein have to be understood in their ordinary connotation
as the rules thensel ves do not adopt any such definition in
this behal f. The word Cadres’ wused in pl ur al has
significance and indicates that there nmust be nore cadres’
than one or at |least two cadres. Rule 6(1) enumerates the
of ficers who are eligible for initial recruitnent.
According to this rule, initial recruitnment can be from
District and Addl. District Judges functioning as such in
Del hi and fromthose whose nanes were recommended by their
respective states. 1In case it is taken that tenporary and
permanent District Judges are in one and the same cadre,
then only one cadre would be fornmed. Two cadres could be
fornmed only if there is a cadre of permanent District Judges
separate fromthat of Sub Judges who are working tenporarily
as Addl. District Judges. The expression "to which they
bel ong" attached to the word "Cadres" connotes belonging to
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any of the aforesaid two cadres, by whatever nane called in
di fferent states.

The use of the word cadres’ in plural was deliberate because
in the corresponding seniority in Delhi Judicial Service
Rul es which were franed and notified sinultaneous the word
Cadre’ has been used in singular

Rule 9 of Delhi Judicial Rules nakes Sub Judges, Law
Graduate, Magistrates working in Delhi, nenmber of Gvi
Judicial Cadres of States whose nanes had been recomended
by the State Governnment for appointment and nenbers of
Del hi, H machal Pradesh, Andaman, and Ni cobar |slands, G vi

Service, who are law graduates, eligible for initia
recruitnent. They formed one category of equivalent cadre
and thereby necessitating the use of the word cadre’ in

singular in seniority rule 11

On that interpretation, the Appellant and Respondent No. 2
were in the cadre’ of permanent District Judges and hence
their seniority is to be with reference to the dates on
which 'they becanme pernmanent ~District Judges. As the
Appel | ant'_had becone pernanent earlier, he nust rank senior
to respondent No. 2. As respondent Nos. 3 & 4 were still in
ower cadre of Subordinate Judges known as Punjab G vi
Service (Judicial Branch) they must rank junior to the
appel | ant .

It was contended on behalf of the respondents that having
regard to the fact the Delhi H gher Judicial Service was
being constituted mainly for those who were functioning as
Add]. District Judges in Del hi who, were 11 in nunber, and
out of whom only two or three were permanent District
Judges, the framers of the rules nust be intending to fix
the seniority having regard to the actual length of service
rendered as District or Addl. Di strict ~Judges only,
irrespective of whether they were permanent or tenporary and
that therefore. it should be held that the seniority ' shal
be in accordance with the actual |ength of service as Dis-
trict & Additional District Judges functioning as such. It
was also urged that the use of the word cadres’ in plura
referred to nunber of cadres in different states of India.
976

In the present context the relevant, shade of _ordinary
di ctionary meaning of the word cadre’ is "per manent
establ i shnment of unit form ng nucl eus for expansion at need”
and the neaning of the word "Belong" is formng part of or a
nmenber of service. So the inport of the rule is that it has
reference to the service of the candidates in their
substantive appointnment agai nst pernmanent posts. It was
held in 1958 S.C.R 828 at 842 and 843 that substantive
appoi nt nent s agai nst permanent posts give riseto rights to
a CGovernnent servant, which nmeans that if a  person is
temporary he can be reverted at any tinme, and as such he
does not belong to the cadre. None can belong to two cadres
of permanent District Judges and Sub Judges at the sanme tinme
and therefore, a tenmporary Addl. District Judge is actually
in the cadre of Sub Judges and cannot therefore belong  at
the sane tine to the cadres of District Judges, unless he is
confirmed in cadre of District Judges. Appl yi ng t he
aforesaid principles for interpretation of the rule, only
permanent District and Sessions Judges were in higher cadre,
and the length of service inter-se nmeans their length as
permanent District Judges. Therefore, Shri K S. Sidhu, who
had | ess length of service as permanent District Judge nust
rank junior to the appellant. Tenporary District Judges who
are actually substantive subordinate judges, as was the case
with respondents nos. 3 and 4 nust rank junior to the
appel | ant and respondent no. 2.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 12

The aforesaid interpretation is harnonious with the
provisions of Art. 14 and 16 of the Constitution of India
and is reasonable, just and equitable. Treating equally the
unequals i.e. permanent Subordinate Judges working as
temporary Addl. District & Sessions Judges on the one hand
and permanent District & Sessions Judges on the other in the
matter of seniority of pernmanent District Judges will offend
the provisions of Article 14 and 16 of the Constitution of
I ndi a. Therefore. the rules should be so construed as to
render them constitutionally valid and this can be done only
if the expression, "length of service in the cadres to which
they belong” is understood as length of service in their
respective substantive appointnents. Further it will also
render the action of the Hgh Court and Adm nistrator
(respondent no. 1) consistent in as much as Shri R N
Aggarwal had been placed senior to Shri Fauja Singh GlI,
only because the former had been confirmed earlier, though
the latter had been appointed as Addl. District & Sessions
Judge earli er.

The general principles enunciated by Governnent of India
M nistry of Home Affairs vide nenp dated 22-12-1959 clearly
contenplate that for the purposes of seniority what is
relevant is the date of confirmation and not the date of ap-
pointnent in officiating or tenporary capacity. Departure
fromthis general rule’in a matter of construction cannot be
inferred, wunless it is stated in Delhi H gher Judicia
Service Rules unanbiguously and categorically. No such
intention to depart fromthe general rules can be spelt out
on a plain reading of the provisions contained in the
af oresai d rul es.

The I ength of service referred to in rule 6(3) in the cadres
to which they bel ong’ when examined inthe lLight of Punjab
and Haryana Superior Judicial Service Rules in force at the
time of initial constitution of servicei.e. 17th May 1971
clearly shows that the [ength of service is to be considered
only with reference to the appointment to permanent posts
whi ch alone were included in the said service. According to
rule 3 (2) cadre post nmeans a permanent post in the service,
That neans only permanent posts are included inthe ‘cadre.
According to rule 3(4) ex-cadre post means tenporary post
and the same rank as the cadre post. According to rule 15
ex-cadre posts for purposes of fixation of pay etc. only
were to be governed by the provisions of those rules. That
neans that tenporary posts were outside the cadre of Punjab
Superior Judicial Service. This is also apparent from the
definition of the word "appointed to service', and  "Menber
of service" given in sub rule 1 and 6 of Rule 3 respectively
as meani ng persons hol ding cadre posts. Therefore, only the
appel | ant and respondent no. 2 belonged to Superior Judicia
Service of Haryana and Punjab respectively and their
seniority is to be in accordance with the length of - service
as permanent District Judges. Respondents nos. 3 and 4 did
not bel ong to Punjab Superior Judicial Service out belonged
to Punjab Civil Service (Judicial Branch) on account  of
whi ch they nust rank junior.

977

for respondent No. 1.

In, construing Rule 6(3) of the Delhi Hi gher Judicia
Service Rules,1970 it is inportant to bear in mnmind that
t hese Rul es were framed primarily to enabl e those
functioning as District Judges and Addl. District Judges in
theUnion Territory of Delhi (who were on deputation from
other States) to opt foror join the Del hi Higher judicia
Service. The yardstick for determining seniority was |ength
of service rendered by these persons as District Judges and
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Addl . District Judges. The key word in Rule 6(3) is not
"cadres" but "service" the "length of service rendered" is
obviously the length of service rendered by such persons who
were functioning as District Judges and Addl District Judges
in the Union Territory of Delhi. it was because they were on
deputation fromother States that the words "cadres to which
they belong" find a Place in Rule 6(3)(a) of the Rules. The
expression "cadres to which they belong" is to be read the
context of Rule 6; they mean the State-w se cadres [See Rule
6(4)]. that "Cadres | does not mean "posts" is clear from
Rule 6(4) which uses the two expressions separately. The
decision cited by counsel for the petitioners on the nmeaning
of the expression "cadre" (1958 SCR 828 at 840) is not
rel evant. The ordinary general neaning of the word "cadre"
is "framework" or "schenme". The "framework’ in the present
case was the Judicial Service to which each of these
of ficers belonged at thetine of the initial constitution of
the Delhi, H gher Judicial Service. the contention urged on
behal f | of the petitioner nust result in reading the word
"cadres" " in Rule 6(3) as equivalent to "H gher Judicia
Servi ce". But- this could never be the neaning of the
expression "cadres" especially in view of the admtted posi-
tion that at the date of the pronulgation of the Rules (27th
August 1970) and at ‘the date of the initial constitution of
the Service (15th May 1971 ) there were only two persons
(M. Gl and nr. Joshi) out of the eleven District Judges
and Addl. District judges functioning as such in the Union
Territory of Delhi who "belonged" to the Higher judicia
service that is who were confirnmed on pernmanent posts in
that service. It would |ead to the incongruous result that
the seniority of the other candidates who were admittedly
absorbed into the Service was not at all fixed by Rule 6(3
). Besides the proviso to Rule 6(3) furnished an additiona
reason why the contention of the petitioner cannot be
accept ed. At the tinme of theframing of the Rules the
authorities obviously had before themthe Punjab Superior
Judicial Service Rules 1963 which inter alia laid' down a
rule as to seniority. Rule 12 of the Punjab’ Superior
Judicial Service Rules 1963 (which at the date of the
promul gation of the Rules and at the date of the “initia
constitution of the Service) was applicable both-in Punjab
and Haryana, the seniority of substantive nmenbers of the
Service was to be determined with reference to the res-
pective dates of their confirmation. The |anguage of this
rule was not adopted by those framing the Delhi _Hi gher
Judi cial Service Rules. Besides at the date of t he
promul gation of the Rules and at the date of the initia
Constitution of the Service. it was known that (there were
el even persons (all from Punjab and Haryana) functioning as
District Judges and Addl. District Judges in the /Union
Territory of Delhi and it was al so known that out- of the
el even posts of District judges and Addl. District  judges
only five were permanent and the remaining were temnporary.
It is submitted that such interpretation should be given to
Rul e 6(3) which would effectively make provision for a rule
of seniority covering all these eleven person who were in
fact appointed to the Del hi H gher Judicial Service under
the notification of 17th May 1971. Such an interpretation
can only be given if the contentionof the Respondents

is accepted. In construing statutory provisions, absurd and
i nconveni ent results nust as far as possible be avoi ded.
(See Craise on Statutes p.87).

For Respondents Nos. 2-4

1. Before 1st Novenber, 1966 when the re-organization of
Punjab wunder the Punjab Re-organization Act, 1966 took
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place, the Petitioner admttedly ranked junior to the
Respondent Nos. 2 to 4.

2.Even after 1-11-1966 the Petitioner ranked junior to
the Respondents Nos. 2 to 4 while functioning either as 1st
Addl . Seni or Sub Judge or Addl. District and Sessions
Judge in Del hi on deputation fromthe State of Haryana til
17-5-71 when they were substantively appointed to the Delhi
Hi gher Judicial Service.

978

3.The Petitioner was pronmpted and appointed as Addl.
District & Sessions Judge against a tenporary post created
by me CGovernment of India on 25-11-67 vide Annexure R-4/5 at
page 195 or the taper book vol. | Part. | white the
Respondent no. 2 was  prompted and appointed as an
officiating Addl. District & ,6Sessions Judge against a
tenmporary post in Punjab on 15-1-66 and transferred to Del h
on deputation on 1-5-67. the Respondent No. 3 was pronoted
and appointed as art Addl. District & Sessions judge on 24-
4-67 agai nst a pernmanent post vide Annexure 3 at page 147 of
the Paper Book. The Respondent No. 4 was appointed on
12-10-66 —as Seni or Sub-Judge, Del hi, and was prompted and
appointed as tenporary Addl . District & Sessions Judge
against a pernmanent post with effect from 11-8-1967 vide
Annexure R-4/3 at page 191 of the Paper Book

4. A select list was prepared by the Hi gh Court of Del hi

i n Novenber 1966 showi ng the nanes of the Judicial Oficers
proposed to be recruited to ne Del hi Judicial services to be
formed giving their order of seniority as adnitted by the
Petitioner at page 217 of the Paper Book Vol . 11. In the
said select list the Petitioner was shown junior to
Respondent Nos. 2-4. Once nentioned in the select |ist were
pronmoted as Addl. District & Sessions-Judges at ‘Delhi in
accordance wth the said list. At the time of giving his
consent for his absorption in the Delhi Higher Judicia
Service on 13-5-71 the Petitioner knew very well that if
absorbed, he would rank junior to Respondent Nos. 2-4. That
is why the petitioner vide his letter dated 11-5-1971
addressed to the Registrar Del hi- H gh Court at Page 397 of
the Paper Book first opted out stating trial ‘"“keeping in
view ny service interest | do not wish to be absorbed in the
initial recruitnent to the Del hi Hi gher Judicial™ Service"
and latter vide latter dated 13-5-1971 changed his m nd  not
because of his service interest but because of t he
advant ages of Del hi of what he described as settled tire and
conti nued good education of his daughter.

5. According to Rule 6(1) (a) of the Del hi H gher Judicia
Service Rules (hereinafter referred to as Delhi Rules),
District Judge/ Addl. District Judges functioning as such at
Del hi fornmed very inportant class of officers . from whom
selection for initial recruitnent to the Delhi~ H gher
Judicial Service was to be nade. This was so in_view of
Rul e 6(4) which provided for inclusion of mininmmnunber of
officers belonging to Punjab and Haryana States in the
initial recruitment. According to Rule 6(3) of the Delh
Rules the seniority of the candidates appointed at the
initial recruitment was to be determined in accordance wth
length of service rendered by themin the cadres to which
they belonged at the tine of initial recruitment to the
servi ce. It is manifest that inportant wor ds are
functioning’” and service’'. An officer is said to function
regardl ess of the nature of post held by himor his status
being substantive, officiating or tenporary and "service"
neans service whether in substantive capacity or as
temporary. After all for the purpose of initial recruitnent
when all officers were to be taken substantively what was
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required was good officers with experience i.e. length of
servi ce.

6. The basis for fixing seniority according to date of
confirmation was designedly not accepted although it was
very much there in Rule 12 of the Punjab Superior Judicia
Service Rules, 1963 which should be presumed to be to the
know edge of the Del hi H gh Court and the Adm nistrator as
the officers functioning as District Judge/ Addl . District
Judges were all from Punjab & Haryana. It was not a case of
om ssi on but a case of significant consciousness as
confirmation was given recognition in the proviso to Rule
6(3) which says that seniority as already fixed in the
cadres would not be altered. Under Rule 12 of the Punjab
Superior Judicial Service Rules 1963 a confirnmed District
Judge ranked senior to the unconfirned one.

7.The petitioner wants to add certain words in Rule 6(3)
which do not exist viz he wants to read the Rule to the
effect "length of service rendered by them substantively as
confirmed District/Addl. District & Sessions Judges in the
cadre of. _H gher  Judicial Service to which they belong

per manently". ~No cannon of interpretation would pernit the
petitioner to add words in the Rules which the Rule nmaking
authority deliberately avoided to incorporate. The plain

meaning of the words as they occur inthis Rule do not
permt any other construction except that the Ilength of
servi ce whet her substantive or tenporary rendered by
979
the candidates is to be recognised and conpared for the
fixation of seniority, equated with "cadre post" or the
"service". The "cadre", "cadre post" and  "service" are
different words having different connotations, neaning and
i mport and cannot be equated with each-other. The ' neaning
of cadre given in Wbster's Dictionary is "frane or
f ramewor k" . The word "cadre" ~has ~been def i ned in
Fundanental Rules (FR) vide FR 9(4) which neans "the
strength of service or a part of service sanctioned as a
separate unit". Strength can be pernmanent as /‘well as
temporary. Fundanmental Rules are applicable to the services
in Union Territory of Delhi. Framers of the Delhi  Rules
obvi ously gave the same meaning to the word "cadre" used in
Rul e 6(3) as given in Fundamental Rules. As the Fundanenta
Rules were applicable to Union Territory —of Delhi, “the
franers of the Rules advisedly did not think it necessary to
incorporate the definition of "cadre" in the Delhi Rules.
Cadre, as already stated, can consist,of permanent or~ both
per manent and tenporary or even tenporary post only.
8 Tenporary posts are additions to and a part of the cadre.
Even if the Respondents were appointed as tenporary Addl.
District & Sessions Judges agai nst tenporary posts, /they
were still holding the posts borne on the cadre of District/
Addl . District & Sessions Judges of Higher Judi ci a
Service. Kindly see 1969 Service Law Reporter page 622 Ful
Bench of the Punjab and Haryana Hi gh Court and A 1.R ' 1971
Punj ab & Haryana Hi gh Court page 113 and 1973 Suprenme Court
Cases Vol. 1Il page 1 (where this Hon'ble Court has held
that the cadre consists of pernmanent and tenporary posts).
9. The words "belonging to" do not necessary nean that a
person nust belong to permanently. The construction put by
the petitioner that these words have reference only to the
per manent nature of association is fallacious. The meaning
of words "being to" as given in the. Wbster’'s Dictionary
are to the follow ng effect

(a) pertain;

(b) to be apart of, to be related to or

connected with;
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(c) to be associated wth.

10.1n order to give a full working to rule 6(3) it is
necessary that cadre should be interpreted to contain both
per manent and tenporary posts and also the judicial officers
functi oni ng as District/Add]. District Judges on
officiating basis as belonging to it. If any ot her
interpretation to rule 6(3) is given as contended by the
petitioner, serious difficulties would arise and the rule
will become wholly unworkable. That the District Judge
Addl . District Judges were nade eligible and could be
recruited from all States in India and each State has a
variety of conposition and character of Higher Judicia
Service. The Higher Judicial Service in various states has
two or nore cadres such as Senior Branch, Junior Branch and
Sub-Junior Branch etc. The Rul e nmaking authority was ob-
viously keeping in nmind all the hetrogenous cadre structure
when it drafted Rule 6(3). It used the term cadres as
conpendi ous expression to take in any of the diverse cadres
of different states. The only workable rule for determ ning
the seniority as envisaged by them was found as laid down in
rule 6(3) by which only the Iength of service is to formthe
basis of the, seniority i.e. the length of judicia
experience as Add]. District Judge/District Judges without
reference to the confirmation in a permanent capacity, in
the Higher Judicial Service. To avoid disastrous results
and to nake the harnoni ous construction of rule 6(a). Rul e
6(3), Rule 6(4) and Rule 29 it is necessary that seniority
is to be fixed on the basis of |ength of service w thout any
ref erence to the capacity, permanent, substantive or
tenmporary in which the judicial officer has worked.

11. The contention of the Petitioner that use of word

"cadres" in Delhi Rules and the use of word “cadre" in the
Del hi Judicial Service Rules is without any substance. In
Rule 6(4) the word "cadre" is used in~ singular when it
should have been in plural. The use of word "Cadre" in

singular in Delhi Judicial Service Rules appears to  have
been used as it is well known that the singular includes the

plural and visaversa. It nay be added here in this context
that the sub-
980

ordinate Judicial Service in various states which is the
source of initial recruitment to the Del hi - Judicial Service
consists in quite a few states of nore than one cadre. This
would also confirmthe interpretation submtted above that
to wuse of plural or singular in relation to theword Cadre
in these Rules is of no significance.

12. The contention raised by the petitioner that the
general principle governing seniority is the date of
confirmation and the reliance placed on Governnent of 1ndia,
Mnistry of Hone Affairs nenp dated 22-12-1959 are equally
m spl aced. The rule of seniority which is relevant is the
one contained in Rule 6(3) of the Del hi Rul es. No | ot her
rule or instruction or decision made in different context
has any bearing. Furthernore the general rule is  that
seniority goes fromthe date of appointnent regardless to
the nature of appointment being tenporary or pernanent.
This rule has been followed in all cases arising under
di fferent States Re-organisation Acts.

The Judgrment of the Court was delivered by

RAY, C. J. This is an appeal by special |eave from the
j udgrment dated 21 August, 1972 of the Del hi H gh Court.

The appellant challenged the notification dated- 15 My,
1971 determning the respondents K S. Sidhu, O N Vohra
and J. D. Jain to be senior to the appellant in the Delhi
Hi gher Judicial Service.
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The appellant and the respondents were recruited to the
Del hi  Higher Judicial Service in accordance wth t he
provisions of the Delhi H gher Judicial Service Rules
hereinafter referred to as the Del hi Rul es.

The respondent Si dhu was appoi nted as a Subordi nate Judge on
27 Cctober, 1948 in the former Pepsu State. The respondents
Vohra and Jain and the appellant were sel ected and appoi nted

as Subordinate Judges in the Provincial GCvil Service
(Judicial Branch) in the Punjab State on the result of the
conpetitive exam nation. The respondents Vohra and Jain

were appoi nted as Subordi nate Judges on 4 August, 1950 and
the appell ant was appointed on 7 August, 1950.

The respondent Sidhu was appointed as an officiating or
temporary Additional District and Sessions Judge on 15
January, 1966 in the State of’ Punjab

The respondent Jain was appointed as Senior Subordinate
Judge in Del hi on 12 Cctober, 1966. The appellant was also
made first the Additional Senior Subordinate Judge on 12
Oct ober, 1966.

The Del hi' H'gh Court was established on 31 Cctober, 1966.

On 1 Novenber, 1966 the State of Punjab was reorganised.
Two different States of Punjab and Haryana were forned.

The Central CGovernnent in exercise of its powers under the
Punj ab Reorgani sation Act, 1966 allocated the respondents
Si dhu, Vohra and/Jain to Punjab and the appellant to the
State of Haryana with effect from 1 Novenber, 1966

981

On or about 2/3 Novenber, 1966 a select list of officers to
be recruited to the Del hi Judicial Service showing the order
of seniority was prepared.

The respondent Vohra was appointed on 17 March, = 1967 as
Assi stant Sessions Judge, Delhi. On 24 April, 1967 the
respondent Vohra was pronoted and appoi nted as tenporary
Additional District and Sessions Judge, Delhi against a
per manent post.

The respondent Sidhu was transferred to Del hi and appointed
on 1 May, 1967 as Additional District and Sessions Judge on
deput ati on. He bad al ready been appointed as officiating
Additional District and Sessions Judge on 15 January, 1966
i n Punj ab.

The respondent Jain was given promotion on 23 June, 1967 _as
Additional District and Sessions Judge in his parent State
of Punjab in the Punjab Superior Judicial Service while he
was still on deputation. On 11 August, 1967 the respondent
Jain was pronoted and appointed as tenporary - Additiona

District and Sessions Judge, Delhi against one of the
tenmporary posts.

On 28 July, 1967 the appellant was given pronotion as
Additional District & Sessions Judge in his parent State of
Haryana while he was still working on deputation as Senior
Subor di nat e Judge, Del hi .

On 27 August, 1970 the Del hi Higher Judicial Service Rules,
1970 were pronul gat ed.

On 2 October, 1970 the appellant was confirned as District &
Sessions Judge in his parent State of Haryana whilst he was
still functioning as Additional District & Sessions Judge on
deput ati on.

On 22 February 1971 the respondent Sidhu was confirmed as
District & Sessions Judge in his parent State of Punjab
whilst he was still functioning in Delhi as Additiona

District and Sessions Judge on deputation

On 15 May, 1971 the Administrator of Delhi issued a Gazette
Notification appointing substantively the respondents and
the appellant to the Del hi Hi gher Judicial Service on its
initial constitution. The respondents Sidhu, Vohra and Jain
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and the appellant were shown one after another in the order
of seniority.

On 17 May, 1971 the appellant and the respondents assumed
charge as Additional District and Sessions Judges, Delhi as
menbers of the Del hi Hi gher Judicial Service.

On 1 Septenber, 1971 the appellant made a representation to
the High Court of Delhi, against the fixation of his
seniority and clainmed seniority over the respondents Sidhu

Vohra and Jain. On 23 Cctober, 1971 the High Court rejected
the representation of the appellant.

The seniority of the respondents and the appellant depends
on the construction of Rule 6(3) of the Del hi Rules. Rul e
6(3) states that the seniority of the candi dates appointed
at the initial constitution shall be in accordance with the
l ength of service rendered by themin

982

cadre to which they belong at-the time of their initia

recruitment to the -service provided that the inter se
seniority as already fixed in such cadres shall not be
altered

Rule 6(1) of  the Delhi Rules states that for initia

recruitment to the service which neans the Delhi Higher
Judicial Service the Adm nistrator shall, in consultation
with the H gh Court, -appoint persons to the service
substantively from anobngst the (a) District Judges and
Additional District Judges functioning as such in the Union
Territory of Delhi on deputation from other State; (b)
District Judges and Additional District Judges whose nanes
may be reconunended by their respective St ates f or
appoi nt nent .

The appellant’s contentions are twofold.

First, the expression "the length of service rendered by
them in the cadres to which they belong" nmeans that the
length of service has to be considered only with reference
to the substantive appointnment-to permanent posts which
al one were included in the service on 17 May, 1971, which is
the relevant date for the purpose of determning seniority.
The appel | ant was confirned on 2 October, 1970, as  District
and Sessions Judge in his parent State of Haryana. The
respondent Sidhu was confirmed on 22  February, 1971 as
District and Sessions Judge in his parent State of Punjab.
Therefore the appellant is senior to the respondent Sidhu
because the appellant is confirned earlier in point of tine
than the respondent Sidhu. Both of them belong to the
cadres of District Judges. The respondents Vohra and Jain
are not yet confirmed as District Judges. They belong to
the cadres of Additional ]District and Sessions Judges.
Therefore, they cannot be senior to the appellant.

Second, the length of service rendered by the candidates in
the cadres to which they belong at the tinme of their initia

recruitment to the service can have reference only- to the
cadre of Additional District and Sessions Judges and the
cadre of District and Sessions Judges from which recruitnent
was made in accordance with Rule 6(1). Cadre is a pernmanent
est abl i shnent . The word "belong" in the expression "
cadres to which they belong" neans that a person is a nenber
of the cadre in a substantive appointnent against a
per manent post. The wuse of the expression "cadres" in
contrast to the expression "cadre" which is used in Delhi
Judicial Service Rules shows that recruitnment is from two
di stinct cadres of Additional ]Di strict and Sessions Judges
and District and Sessions Judges. For purpose of seniority
what is relevant is the date of confirmation and not the
date of appointnent in an officiating or tenporary capacity.
In order to exam ne the contentions of the appellant it is
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necessary to appreciate as to why and for whose benefit
these Del hi Rules were framed. These Rules were framed for
those who were functioning as Additional District and
Sessions Judges at Del hi. There were 11 such persons. In
Rule 6(3) the concentration is on the Ilength of service
render ed by the candidates appointed at the initia

constitution. At the initial constitution of the Delhi

Hi gher Judicial Service it appears that the respondents and
the appellant were all rendering service as
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Additional District and Sessions Judge. The fallacy of the
appellant is that the appellant wants to equate cadre wth
substantive appoi nt nent to a pernmanent post. Thi s
construction totally overlooks the fact that the Delhi

H gher Judicial Service was constituted with persons who
rendered service as Additional District and Sessions Judges
in temporary posts or in tenporary capacity agai nst
per manent . posts. There were altogether five permanent and
six tenporary posts of District and Sessions Judges and
Addi tional ~District and Sessions Judges. The respondents
and the appellant were all recruited as tenporary Additiona

District and Sessions Judges. The inportant yardstick in
the determination of seniority is the length of service
rendered by them in the cadre. "Cadre post" in the
Fundanental Rul es neans a post as specified in. the Schedul e
and includes a tenmporary post. The Delhi H gher Judicia

Service Rules does not define " cadre" but -defines "cadre
post" to include a tenporary post. ~The words "in the cadre
to which they belong" in Rule6(3) cover the cases of
permanent as well as tenporary Additional District and Ses-
sions Judges at the tinme of initial recruitnent.

in Fundanmental Rule 9(22) "permanent post" ~nmeans a post
carrying a definite rate of pay sanctioned without limt of
time. Fundanmental Rule 9(30) defines "tenporary post" as a
post carrying a definite rate of pay sanctioned for a

l[imted tinme. Tenmporary posts may be posts created to
performthe ordinary work for whi ch pernanent posts already
exi st. Tenporary posts may al so be tenporary addition to
the cadre of a service. "Cadre" in Fundanental = Rule 9(4)
neans the strength of a service or part —of a service
sanctioned as a separate unit. In the case of a tenporary
addition to the cadre of a service the power of the
authorities to create such a post wll depend on the
provi sions of the Rules. Isolated posts nay be created for

the perfornance of special tasks wunconnected wth the
ordinary work which a service is called upon to perform
Such tenporary posts are treated as unclassified and
i sol ated ex-cadre posts. ]Here again the power to create the
post depends on the provisions contained in the “Rules.
Where however tenporary posts are considered as tenporary
additions to the cadre of a service the incunbents of  those
posts will draw their tine scale pay.

The Punjab Superior Judicial Service Rules, 1963 defines
"cadre post" nmean a permanent post in the service and. "ex-
cadre" post neans a post of the sane rank as a cadre post.
The, aforesaid Punjab Rul es show that cadre neans incunbents
of both permanent and tenporary posts. Rule 12 of those
Punjab Rules states that to seniority of the substantive
menbers of the service, whether permanent or tenporary,
shall be determined with reference to the respective dates
of their confirmation. These Punjab Rules are referred to
only for the purpose of showing that where confirmation is
the decisive factor to determne the seniority the Rule
states so.

The appel | ant was appointed a tenporary Additional District
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and Sessions Judge on 25 Novenber, 1967 agai nst one of the

temporary posts created by the Governnent of India. The
respondents Si dhu,
984

Vohra and Jain had all been appointed tenporary Additiona
Judges on 1st May 1967; 24 April, 1967; and 11 August, 1967
respectively earlier than the appointnment of the appellant.
apparent that the respondents Sidhu, Vohra and Jain were
rendering |l onger service as Additional District and Sessions
Judge than the appellant in the cadre of District and
Additional District and Sessions Judge to which t hey
bel onged.

The appellant was confirmed on 2 Cctober, 1970 as District
Judge in the Haryana Judicial Service and the respondent
Si dhu was confined as District Judge on 22 February, 1971 in
the Punjab Judicial. The confirmation of the appellant and
the respondent Sidhu was agai nst pernmanent posts in Haryana
and Punjab Judicial Services because of the accident of
per manent / posts failing vacant at that time in their hone
States from which they came on deputation. To determ ne
seniority-according to confirmation in pernmanent posts is to
wi pe out the length of service rendered by the candidates
appointed at the initial constitution of the Delhi H gher
Judi cial Service. The respondents are in fact senior to the
appellant in regard to appointnment as Additional District
and Sessions Judges.

The criterion for the determ nation of seniority under the
Delhi Rules is the length of service rendered by the
candi dates during ‘the period when they were rendering
service either as District Judge or as Additional District
and Sessions Judge in permanent or tenporary capacities.
Rule 6(4) of the Del hi Rules show that the respondents and
the appellant were absorbed in the Del hi ~ Hi gher ‘Judicia
Service fromthe States of Punjab and Haryana. The ||ength
of service rendered by themas Additional District and
Sessions Judges is the criterion tofix the seniority. The
word "cadre" includes both permanent and tenporary posts.
To confine cadre to pernanent posts tinder the Del'hi /Rules
would be to render the Rules totally unworkable and
i mpracticabl e because at the tine of initial recruitnent the
persons cane on deputation fromStates nostly in their
tenmporary capacity as Additional District and Sessions
Judges.

For these reasons we are of opinion that the respondents
Si dhu, Vohra and Jain had been rightly treated as senior to
the appellant on the ground that the Iength of service
rendered by the respondents in the cadre of District and
Additional District and Sessions Judges to ' which they
bel onged at the tinme of initial recruitnent is longer /than
that of the appellant. The respondents and the appellants
were all functioning as Additional District Judges on
deputation at Delhi at the time of the initial constitution
of the Del hi Hi gher Judicial Service. The respondents were
appointed prior to the appellant as Additional District -and
Sessi ons Judge. The respondents rendered | onger service  as

Addi ti onal District and Sessions Judge vis-a-vis t he
appel l ant. The appeal is, therefore, disnissed. |In view of
the fact that there was no order as to costs in the High
Court parties will pay and bear their own costs.
P.H P. Appeal dism ssed
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