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Representati on of the People Act 1951, ' Ss. 82 and 86
(4) Election Petition-Parties to-Wwo are-Corrupt practice
al | eged agai nst person-who s not a candidate-Such person
whet her can be inpl eaded as respondent.

El ection Law Right to elect-Neither fundanental right
nor Common Law right-Statutory right subject to statutory
limtations.

Code of Givil Procedure 1908 O.1 r. 10-Concept of
"proper parties’'-Applicability of (to election petitions.

HEADNOTE

The Representation of the People Act 1951, by Section
81 prescribes who may present an election petition. 1t may
be by any candidate at such election, by any el ector of the
constituency, and by none else. Section 82 -clause (a)
provides that the petitioner in an election petition shal
join as respondents to the petition the returned candi dates
if the relief clained is confined to a declaration that the
election of all or any of the returned candidates i's void
and all the contesting candidates if a further declaration
is sought that he hinself or any other candi date has been
duly elected. Cdause (b) of the section requires the
petitioner to join as respondents any other candidate
agai nst whom al | egati ons of any corrupt practice are made in
the petition. Section 86 (4) enables any candidate not
al ready a respondent to be joined as respondent.

The first appellant in the appeal is the Chief Mnister
and appellants 2 and 3 State Mnisters. They had been
i npl eaded by the first respondent as parties to an el ection
petition filed by him in the H gh Court questioning the
el ection of the second respondent to the House of the
People. It was averred in the election petition that the
Chief Mnisters and the State mnisters who were inpl eaded
as parties to the election petition had colluded and
conspired with the returned candidate to commit various
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al l eged corrupt practices. The Chief Mnister and the other
M nisters denied the comission of the various alleged
corrupt practices and claimed that the el ection petitioner
was not entitled to inplead themas parties to the election
petition, as they were not candi dates at the election. They
filed an application before the Hgh Court to strike out
their nanes fromthe array of parties in the election
petition. It was dism ssed on the ground that the appellants
were proper parties to the election petition and therefore
their nanes could not be struck out of the array of parties,
319

In the appeal to this Court, it was contended on behalf
of the appellants that the concept of a proper party was not
relevant in election law and that only those persons coul d
be i npl eaded as parties who were expressly directed to be so
i mpl eaded by the Representation of the People Act 1951, and
that they were entitled to be struck out fromthe array of
parties. On behalf of the first respondent it was submtted
that the ~ appellants were proper parties to the election
petition 'and their presence  was necessary for a conplete,
final and _expeditious decision on the questions involved in
the action.

Al'l owi ng the Appeal
N

HELD: 1. No one can be joined as a party to an el ection
petition otherwise than as provide by Section 82 and 86 (4)
of the Representation of the people Act 1951. A person who
is not a candidate may not be joinedas a respondent to the
el ection petition [331 C D

In the instant case the nanes of the appellants and the
7th respondent in the —appeal are directed to be struck out
fromthe array of parties in the election petition. [331 D

2. A right to elect, fundanental though it is to
denocracy, is, anomalously neither a fundamental right nor a
Common Law Right. It is a statutory right. So is the right
to be elected, and the right to dispute an el ection. Qutside
of statute, thereis noright to elect, noright to be
elected, and no right to dispute an election. ‘Statutory
creations they are, and therefore, subject to statutory
l[imtation. An Election petition is not an action at Conmon
Law, nor in equity. It is a statutory proceeding to which
neither the Common Law nor the principles of Equity apply
but only those rules which the statute nakes and applies. It
is a special jurisdiction, and a special jurisdiction has
always to be exercised in accordance wth the statute
creating it. Concepts famliar to Common Law and Equity nust
remain strangers to Election Law unl ess statutorily
enmbodied. A Court has no right to resort to them on
considerations of alleged policy because policy in  such
matters, as those, relating to the trial of _election
di sputes, is what the statute lays down. In the trial of
el ection disputes, Court is put in a straight jacket. [326
F-H, 327 A-B]

3. The contest of the election petition is designed to
be confined to the the candidates at the election. A
others are excluded. The ring is <closed to all except the
petitioner and the candidates at the election. Such is the
design of the statute. [328 (]

4. Wile clause (b) of section 82 obliges the
petitioner in an election petition to join as a respondent
any candidate against whom allegations of any corrupt
practice are nmmde in the petition, it does not oblige the
petitioner to join as a respondent any other person agai nst
whom al | egati ons of any corrupt practice are nade. Wiile any
candi date not already a respondent may seek and, if he so
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seeks, is entitled to be joined as a respondent under
section 86 (4), any other person cannot, under that
provision seek to be joined as a respondent, even if
al l egations of any corrupt practice are made against him
[328 A-C

320

5. The concept of ‘proper parties’ is and nmust renmain
alien to an el ection dispute under the Representation of the
Peopl e Act, 1951. Only those may be joined as respondents to
an election petition who are mentioned in section 82 and
section 86 (4) and no others. However desirable and
expedient it may appear to be none el se shall be joined as
respondents. [328 D

6. The provisions of the Civil Procedure Code cannot be
invoked to permit that which the Representation of the
Peopl e Act 1951 does not permit. The Cvil Procedure Code
applies subject to the provisions of the Representation of
the People Act 1951 and any rul e nade thereunder. Section 87
(1) expressly  says'so . Wen the Act enjoins the penalty of
di smissal of the petition for non-joinder of a party the
provisions of ~the Cvil _Procedure Code cannot be used as a
curative nmeans to save the petition. [328 F-H 329 A-(C]

Mohan Raj v. Surendra Kumar Taparia & Ors. [1961] 1 SCR
and R Venkateswara Rao & Anr. v. Bekkam Narasi mha Reddi &
Ors. [1969]1 SCR 679, referred to.

7. Parlianment has expressly provi ded t hat an
opportunity should be given to a person who is not a
candi date to show cause agai nst being ’'naned as one guilty
of a corrupt practice. Parlianent, however, has not thought
fit to expressly provide for his being joined as a party to
the election petition either by the el ection-petitioner or
at the instance of the very person against whom the
al l egations of a corrupt practice are nmade. The right given
to the latter is linted to show cause agai nst bei ng 'nanmed’
and that right opens up for exercise when, at the end of the
el ection petition notice is givento himto show cause why
he should not be ’'nanmed’. The right does not extend to
participation at all stages and in all matters, a /right
which he would have if he is joined as a ’'party’ ‘at the
comencemnent. [329 E-QJ

8 (i) The election petitioner cannot by joining as a
respondent a person who is not a candidate at the el ection
subject him to a prolonged trial of an election petition
with all its intricacies and ramfications. [329-Q

(ii) M™Mschievous minded persons nay harass public
personages like the Prine Mnister of the country, the Chief
Mnister of a State or a political |leader of a nationa
di rensi on by inpleading him as a party to election
petitions. All that would be necessary is a seenmngly
pl ausi bl e allegation, <casually or spitefully made, wi th but
a facade of truth. To permt such a public personage to be
i npl eaded as a party to an election petition on the basis of
a nmere allegation, wthout even prima facie proof an
all egation which may ultimately be found to be unfounded,
can cause needless vexation to sush personage and prevent
himfrom the effective discharge of his public duties. It
woul d be against the public interest to do so. The ultimate
award of costs would be no panacea in such cases, since the
public mischief cannot be repaired. Public Policy and
| egi sl ati ve wi sdom both point to an interpretation that the
provi sions of the Representation of the People Act 1951 does
not permt the joining, as parties of persons other than
those mentioned in sections 82 and 86 (4). [329 H, 330 A-D
321

9 (i) The legislative provisions contained in section
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99 enables the Court, towards the end of the trial of an
el ection petition, to issue a notice to a person not a party
to the proceedings to show cause why he should not be
"named’ is a sufficient clarification of the |legislative
intent that such person may not be permitted to be joined as
a party to the election petition. [330 E-F]

9 (ii) If a person who is not a candi date but against
whom al | egati ons of any corrupt practice are nade is joined
as a party he would also be entitled to "recrimnate’ under
section 97. Such a construction of the statute would throw
the doors of an election wi de open and convert the petition
into a’'free for all’ fight. The necessary consequence woul d
be an unending, disorderly election dispute with no hope of
achieving the goal contenplated by sec. 86 (6) of the Act
that the trial of the election petition should be concl uded
in six nonths.

[330 H 331 A-B]

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 1553 of
1980.

Appeal by special leave fromthe " judgment and order
dated the 3rd July, 1980 of the Calcutta Hgh Court in
El ection Petition Case No. 1 of 1980.

Sommath Chatterjee, Rathin Das ~and Aninda Mtter for
the Appell ants.

Si dhart ha Shankar Ray, R K _-Lala and T.V.S.N. Chari for
Respondent No. 1.

The Judgrment of the Court was delivered by

CHI NNAPPA REDDY, J. The first appellant, Jyoti Basu, is
the Chief Mnister and appellants two and three Budhadeb
Bhatt acharya and Hashim Abdul Halim are two Mnisters of
the CGovernment of West Bengal . They have been i npl eaded by
the first respondent as parties to an election petition
filed by him questioning the  election of the second
respondent to the House of ‘the People from the 19-
Barrackpore Parlianmentary Constituency in the nid-term
Parliamentary election held in January, 1980. There were
five candidates who sought election fromthe Constituency.
Mod. Ismail, the first respondent, whose candi dature  was
sponsored by the Communist Party of India (Marxist) was,
el ected securing 2,66,698 votes as against Debi Ghosal, a
candi dat e sponsored by the |I|ndian National Congress led by
Snt. Indira Gandhi who secured 1,62,770 votes. The other
candi dates Ranjit Ram Robi Shankar Pandey and Bejoy Narayan
M shra secured 25,734, 12,271 and 2,763 votes respectively.
The first respondent filed an election petition.in the H gh
Court of

322
Calcutta questioning the election of the second respondent
Mohd. Ismail on various grounds. He inpleaded the returned

candidate as the first respondent, and the other ‘three
unsuccessful candi dates respondents 2, 3 and 4 to the
el ection petition. Besides the candidates at the election

he inpl eaded several others as respondents. The District
Magi strate and Returning O ficer was inpleaded as the fifth
respondent, Buddhadeb Bhat t acharya, the M ni st er f or
Informati on and Publicity, CGovernnent of Wst Bengal as the
sixth respondent. Jyoti Basu, the Chief Mnister as the
seventh respondent, M. Amin, the Mnister of the Transport
Branch of the Home Departnent as the eighth respondent,
Hashi m Abdul Halim the Mnister of the Legislative and the
Judi ci al Depart nent as the ninth respondent and the
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El ectoral Registration Oficer as the tenth respondent. It
was averred in the election petition that the Chief Mnister
and the other Mnisters of the Government of Wst Bengal who
were inpleaded as parties to the election petition had
col luded and conspired with the returned candi date to conmt
various alleged corrupt practices. Apart from denying the
conmi ssion of the various alleged corrupt practices, the
Chief Mnister and the other Mnisters clained in their
witten statenents that the election petitioner was not
entitled to inmplead them as parties to the election
petition. They clainmed that as they were not candi dates at
the election they could not be inpleaded as parties to the
el ection petition. The Chief Mnister and two of the other
M ni sters, Hashi m Abdul Hali mand and Buddhadeb Bhattacharya
filed an application before the H gh Court of Calcutta to
strike out their names fromthe array of parties in the
el ection petition. ~ The application was dismssed by the
Calcutta High Court ~on the ground that the applicants
(appel l ant's) were proper parties to the election petition
and, therefore, their names should not be struck out of the
array of —parties. The appellants have preferred this appea
after obtaining special |leave of this Court under Art. 136
of the Constitution.

Shri  Somat h Chatterjee, |earned counsel for the
appel l ant submitted that the concept of a proper party was
not relevant in election law and that only those persons
could be inpleaded as parties who were expressly directed to
be so inpleaded by 'the Representation of the People Act,
1951. He clainmed that \in any case such persons were entitled
to be struck out fromthe array of parties. On the other
hand Shri Si dhartha Shankar Ray, and Shri R K. Lala, |earned
counsel for the first respondent ~submtted ‘that the
appel l ants were proper parties to the election petition and
their presence was
323
necessary for a conplete, final and expeditious decision on
the questions involved in the action

To properly appreciate the rival contentions it is
necessary to refer to the relevant provisions of the
Constitution of India and the two  Representation of the
Peopl e Acts of 1950 and 1951

First the Constitution. Part XV deals with el ections.

Art. 324 vest s in t he El ecti on Commi ssi on t he
superintendence, direction and control of the preparation of
the Electoral rolls and the conduct of all elections to

Parliament and to the Legislatures of the States. Art. 325
provides that there shall be one general electoral roll for
every territorial constituency and that no person shall be
ineligible for inclusionin such rolls on grounds only of
religion, caste, sex or any of them Art. 326 provides that
election to the House of the People and to the Legislative
Assenblies of States shall be on the basis of | adult
franchise. Art. 327 enables Parliament to nake laws wth
respect to all matters relating to elections to either House
of Parlianment or to the Houses of the Legislature of a
State. Art. 328 enables the Legislature of a State, if
Parliament has not made such legislation, to make laws with
respect to all matters relating to elections to the Houses
of the Legislature of the State. Art. 329 bars interference
by Courts in electoral matters and clause (b), in
particular, provides that no election to either House of
Parliament or to the House or either House of the
Legi slature of a State shall be called in question except by
an election petition presented to such authority and in such
manner as may be provided for by or under any | aw made by
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the appropriate |egislature.

Next, the Representation of People Act, 1950. This Act
provides for the delimtation of the Constituencies for the
purpose of elections to the House of the people and the
| egi slatures of States, the qualification of voters at such
el ections, the preparation of electoral rolls and other
matters connected therewith.

Last, the Representation of the People Act of 1951
Part Vi of the Act deals with "Disputes regarding
el ections". Sec. 79 defines various terns and expressions
used in the Parts VI and VII. Cause (b) defines a
"candidate’ as nmeaning "a person who has been or clains to
have been duly nom nated as a candidate at any el ection, and
any such person shall be deened to have been a candi date as
fromthe tinme when, with the election in prospect, he began
to
324
hold hinmself out as a prospective candidate". Sec. 80
i nposes a~  statutory ban on an election being called in
guesti on "_except by an election petition presented in
accordance with the provisions of Part VI of the Act. Sec.
80-A vests in the H gh Court, the jurisdiction to try an
el ection petition. Sec. 81 provides for the presentation of
an el ection petition on one or nore of the grounds specified
in Sec. 100 (1) and Sec. 101 by any candidate at such
el ection or any elector who was entitled to vote at the
election. Sec. 82 is entitled "Parties to the petition" and
is as foll ows:

"82. Parties to the petition-A petitioner shall join as

respondents to his petition-

(a) Wiere the petitioner, in addition to claimng

a declaration that the election of all or any
of the returned candidate is void clainms a
further declaration  that he hinmself or any
ot her candi date has been duly elected, al
the contesting candidates other than the
petitioner, and where no such further
declaration is claimed, all the returned
candi dat es; and

(b) any ot her candi dat e agai nst whom al | egati ons

of any corrupt practice are made in the
petition".

Sec. 83 prescribes the contents of the petition. Sec.
84 provides that a petitioner may, in addition to clainng a
declaration that the election of the returned candidate is
void, claim a further declaration that he hinself  or any
ot her candidate has been duly elected. Sec. 86 deals with
trial of election petitions. Sub-Sec. (4) provides for an
application by a candidate who is not already a respondent
to be joined as a respondent. It is in these terns:

"(4) Any candi date not already a respondent shall
upon application nade by himto the Hi gh Court within
fourteen days fromthe date of comencenent of the
trial and subject to any order as to security for costs
which may be made by the Hi gh Court, be entitled to be
joined as a respondent”.

Sec. 87 is concerned with the procedure before the High

Court and it is as follows:

325

"87 (1) Subject to the provisions of this Act and of any
rul es made thereunder, every election petition
shall be tried by the H gh Court, as nearly as may
be, in accor-with the procedure applicable under
the Code of Civil Procedure, 1908 to the trial of
sui ts;
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Provided that the High Court shall have the
discretion to refuse, for reasons to be recorded
inwiting, to exanmi ne any witness or witnesses if
it is of the opinion that the evidence of such
witness or wtnesses is not material for the
deci sion of the petition or that the party
tendering such witness or witnesses is doing so on
frivolous grounds or with a view to delay the
pr oceedi ngs.

(2) The provisions of the Indian Evidence Act, 1872,
shal |, subject to the provisions of this Act, be
deenmed to apply in all respects to the trial of an
el ection petition".

Sec. 90 enabl es the returned candi date or any other party to
"recrimnate’ in cases where in the election petition a
decl arati on that a candidate other than the returned
candi date has been elected is-.claimed. Sec. 98 prescribes
the orders that may be nade by the Hgh Court at the
conclusion of the trial of an election petition. It provides
that the " H'gh Court shall make an order dismssing the
el ection petition or declaring the election of all or any of
the returned candidates to bevoid and the petitioner or any
ot her candidate to have been duly elected. Sec. 99, enables
the Hgh Court to ‘make, at the time of naking order under
Sec. 98, an order recording a finding whether any corrupt
practice has or has / not been proved to have been committed
at the election, and the nature of corrupt practice; and the
nanes of all persons, if any, who have been proved at the
trial to have been guilty of corrupt practice and the nature
of that practice. The proviso to Sec. 99 (1), however,
prescribes that no person whois not a party to the petition
shall be named in the order unless he had been given notice
to appear before the H gh Court to show cause why he shoul d
not be so named and he had al so been given an opportunity to
Cross examine any w tness who had already been exam ned by
the H gh Court and had given evidence against himand an
opportunity of calling evidencein his

326

def ence and of being heard. Sec. 100 enunerates the grounds
on which an election may be declared void. The H gh Court,
it is said, anong other grounds, shall declare the el ection
of a returned candidate void in cases where corrupt
practices are proved, where such corrupt practice has been
conmitted by a returned candidate or his election agent or
by any other person wth the consent of the returned
candi date or his election agent. Were the corrupt practice
has been conmitted in the interests of the returned
candi date by an agent other than his election agent, the
result of the election in so far as it concerns the returned
candidate nmust also be shown to have been materially
affected. Sec. 101 prescribes the grounds for - -which a
candi date, other than the returned candi date may be decl ared
to have been elected. Sec. 110 provides for the procedure
when an application for wthdrawal of an election petition
is mmde to the Court. Sec. 110 (3) (c) says that a person
who might hinself have been a petitioner may apply to the
Court to be substituted as a petitioner in place of the
party w thdrawi ng. Sec. 112 (3) provides for the continuance
of the election petition on the death of the sole petitioner
in an election petition or of the survivor of severa
petitioners, by any person who might hinself have been a
petitioner and who applies for substitution wthin the
stipul ated peri od.

The nature of the right to elect, the right to be

elected and the right to dispute an election and the schemne
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of the Constitutional and statutory provisions in relation
to these rights have been explained by the Court in N P.
Ponnuswam v. Returning Oficer, Namakkal Constituency &
Os.,(1) and Jagan Nath v. Jaswant Singh.(2) We proceed to
state what we have gl eaned from what has been said, so nuch
as necessary for this case.

A right to elect, fundanental though it is to
denocracy, is, anomalously enough, neither a fundanenta
right nor a Comon Law Right. It is pure and sinple, a

statutory right. Sois the right to be elected. So is the
right to dispute an election. Qutside of statute, there is
no right to elect, no right to be elected and no right to
di spute an election. Statutory creations they are, and
therefore, subject to statutory Ilimtation. An Election
petition is not an action at Common Law, nor in equity. It
is a statutory proceeding  to which neither the Conmon Law
nor the principlesof Equity apply but

327
only those rules which the statute nakes and applies. It is
a special. jurisdiction, and a special jurisdiction has

al ways to  be exercised in accordance with the statutory
creating it. Concepts famliar to Conmon Law and Equity nust
remain strangers to Election Law unl ess statutorily
enbodied. A Court ‘has no right to resort to them on
consi derations of /alleged policy because policy in such
matters as those, 'relating to the trial of election
di sputes, is what the statute lays ~down. In the trial of
el ection disputes,  Court is put in a straight jacket. Thus
the entire election process comencing fromthe issuance of
the notification <calling upon a constitutuency to elect a
menber or nenbers right up to the final resolution of the
di spute, if any, concerning the election is regulated by the
Representati on of the People Act, 1951, different stages of
the process being dealt with by different provisions of the
Act. There can be no election to Parlianent or the State
Legi sl ature except as provided by the Representation of the
Peopl e Act 1951 and again, no such election’ may be
guesti oned except in t he nanner provi ded by the
Representation of the People Act. So the Representation of
the People Act has been held to be -a conplete and self
cont ai ned code within which nust be found any rights cl ai med
inrelation to an election or an election dispute. W are
concerned with an election dispute. The question is who are
parties to an election dispute and who may be inpleaded as
parties to an election petition. W have already referred to
the Schene of the Act. W have noticed the necessity to rid
oursel ves of notions based on Comon Law or Equity. W see
that we nust seek an answer to the question wthin the four
corners of the statute. Wiat does the Act say?

Sec. 81 prescri bes who nmay present an el ection
petition. It nmay be any candidate at such election; it nmay

be any elector of the constituency; it may be none el se.
Sec. 82 is headed "Parties to the petition" and cl ause (a)
provides that the petitioner shall join as respondents to

the petition the returned candidates if the relief clainmed
is confined to a declaration that the election of all or any
of the returned candidates is void and all the contesting
candidates if a further declaration is sought that he
hi nsel f or any other candi date has been duly el ected. C ause
(b) of Sec. 82 requires the petitioner to join as respondent
any other candidate agai nst whom al | egati ons of any corrupt
practice are nmmde in the petition. Sec. 86 (4) enables any
candidate not already a respondent to be joined as a
respondent. There is no other provision dealing with

328
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guestion as to who nmmy be joined as respondents. It is
significant that while clause (b) of Sec. 82 obliges the
petitioner to join as a respondent any candi date against
whom al | egations of any corrupt practice are made in the
petition, it does not oblige the petitioner to join as a
respondent any other person agai nst whom al | egati ons of any
corrupt practice are made. It is equally significant that
whil e any candidate not already a respondent nmay seek and,
if he so seeks, is entitled to be joined as a respondent
under Sec. 86 (4), any other person cannot, under that
provi sion seek to be joined as respondent, even if
al l egations of any corrupt practice are made against him It
is clear that the contest of the election petition is
designed to be confined to the candidates at the el ection

Al others are excluded. The ring is closed to all except
the petitioner and the candidates at the election. If such
is the design of the statute, how can the notion of ’proper
parties’ enter the picture at all ? W think that the
concept of ’'proper parties’ is and rmust remamin alien to an
el ecti on 'di-spute under the Representation of the People Act,
1951. Only those may be joined as respondents to an el ection
petition who are mentioned inSec. 82 and Sec. 86 (4) and no
ot hers. However desirable and expedient it nay appear to be,
none el se shall be joined as respondents.

It is said, the Cvil Procedure Code applies to the
trial of election petitions and so proper parties whose
presence may be necessary in order to enable the Court
"effectually and conpletely to adjudicate upon and settle
all questions involved nmay be joined as respondents to the
petitions. The questions is not whether the C vil Procedure
Code applies because it undoubtedly does, but only "as far
as nmay be’ and subject to the provisions of the
Representation of the People Act, 1951 and the rules nade
thereunder. Sec. 87 (1) expressly says so. The question is
whet her the provisions of the Cvil ~Procedure Code can be
invoked to permt that which the  Representation of the
Peopl e Act does not. Quite obviously the provisions of the
Code cannot be so invoked. In ‘Mobhan Raj v. Surendra Kunar
Taparia & O's.,(1) this Court held that the undoubted power
of the Court (i.e. the Election Court) to pernmit an
amendnent of the petition cannot be used to strike out
al | egations against a candidate not joined as a respondent
so as to save the election petition fromdismssal for non-
j oi nder of necessary
329
parties. It was said, "The Court can order an amendnent and
even strike out a party who is not necessary. But where the
Act makes a person a necessary party and provi des that the

petition shall be dismssed if such a party is not joined,
the power of amendnent or to strike out parties cannot be
used at all. The Civil Procedure Code applies subject to the

provi sions of the Representation of the People Act ‘and any
rul es made thereunder. When the Act enjoins the penalty of
di smssal of the petition for non-joinder of a party the
provisions of the Cvil Procedure Code cannot be used as a
curative neans to save the petition." Again, in K
Venkateswara Rao & Anr. v. Bekkam Narasinha Reddi and
Os.,(1) it was observed
"Wth regard to the addition of parties which is
possible in the case of a suit under the provisions of
Ol r. 10 subject to the added party right to contend
that the suit as against himwas barred by limtation
when he was added, no addition of parties is possible
in the case of an election petition except under the
provi sions of Sub-sec. (4) of Section 86".
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The matter may be |ooked at from another angle. The
Parliament has expressly provided that an opportunity shoul d
be given to a person who is not a candidate to show cause
agai nst being ’'named’ as one guilty of a corrupt practice.
Parliament however, has not thought fit to expressly provide
for his being joined as a party to the election petition
either by the election-petitioner or at the instance of the
very person against whom the allegations of a corrupt
practice are nmade. The right given to the latter is limted
to show cause against ’'nanmed’ and that right opens up for
exerci se when, at the end of the trial of the election
petition notice is given to himto show cause why he shoul d
not be ’'named’. The right does not extend to participation
at all stages and in all —matters, a right which he would
have if he is joined as a party at the conmencenent.
Conversely the election petitioner cannot by joining as a
respondent a person who is not a candidate at the election
subject - him to a prolonged triial of an election petition
with all /its-intricacies and ramfications. One may well
i magi ne how ni schi evous m nded persons may harass public
personages |like the Prine M nister of
330
the country, the Chief Mnister of a State or a politica
| eader of a national dinension by inpleading himas a party
to election petitions, all the country over. Al that would
be necessary is a seemngly plausible-allegation, casually
or spitefully nade, with but a facade of truth. Everyone is
famliar with such allegations. To pernmit such a public
personage to be inpleaded as a party to an el ection petition
on the basis of a nmere allegation, w thout even prine facie
proof, an allegation which nmay ultimately be found to be
unf ounded, can cause needl ess vexation to such personage and
prevent him fromthe effective discharge of his public
duties. It would be against the public interest to do so.
The ultimate award of costs wuld be no panacea in such
cases, since the public mschief cannot be repaired. That is
why public Policy and |egislative wisdomboth seem'to point
to an interpretation of the provisions of the Representation
of the People Act which does not pernmit the joining, as
parties, of persons other than those nentioned in Sections
82 and 86 (4). It is not as if a person guilty of a corrupt
practice can get away with it. Were at the concl udi ng stage
of the trial of an election petition, after evidence has
been given, the Court finds that there is sufficient
material to hold a person guilty of a corrupt practice, the
Court may then issue a notice to him to show cause under
Sec. 99 and proceed with further action. In our viewthe
| egi sl ative provision contained in Sec. 99 which enables the
Court, towards the end of the trial of an election petition
to issue a notice to a person not a party to the proceedi ng
to show cause why he should not be ’'naned’ is sufficient
clarification of the legislative intent that such person may
not be permtted to be joined as a party to the election
petition.

There is yet another viewpoint. Wien in an election
petition in addition to the declaration that the el ecti on of
the returned candate is void a further declaration is sought
that any candidate other than the returned candidate has
been duly el ected, sec. 97 enables the returned candi date or
any other party to ’'recrimnate’ i.e. to give evidence to
prove that the election of such candidate would have been
void if he had been a returned candi date and a petition had
been presented to question his election. If a person who is
not a candi date but agai nst whom al | egati ons of any corrupt
practice are nmade is joined as a party to the petition then
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by virtue of his position as a party, he would also be
entitled to ’'recrimnate’ under sec. 97. Surely such a
construction of the statute would throw the doors of an
el ection petition wi de open and convert the petition into
331

a ’'free for all’ fight. A necessary consequence woul d be an
unendi ng, disorderly election dispute with no hope of
achieving the goal contenplated by Sec. 86(6) of the Act
that the trial of the election petition should be concl uded
insix nonths. It is just as well to remenber that 'corrupt
practice’ as at present defined by Sec. 123 of the Act is
not confined to the giving of a bribe but extends to the
taking of a bribe too and, therefore, the nunber of persons
who may be alleged to be guilty of a corrupt practice my
i ndeed be very large, with the consequence that all of them
may possibly be joined as respondents.

In view of the foregoing discussion we are of the
opi nion that no one may be joined as a party to an el ection
petition otherw se than as provi ded by Sections 82 and 86(4)
of the Act. It follows that a person who is not a candidate
may not be joined as a respondent to the election petition.
The appeal is therefore, allowed with costs and the nanmes of
the appellants and the seventh respondent in the appeal are
directed to be struck out fromthe array of parties in the
el ection petition., We'nay nention that 1in arriving at our
conclusion we have also considered the foll ow ng decisions
cited before wus: S.B. Adityen & Anr. v. S. Kandaswam &
Os.,(1) Dwijendra  Lal Sen Gupta v.  Herekrishna Koner, (2)
H R Gokhale v. Bharucha Noshir C° & Os.,(3) and S. Igba
Singh v. S. Gurdas Singh Badal & O's.(4)

N. V. K, Appeal al |l owed
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