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These appeal s invol ve-identical issues and are, therefore,
di sposed of by this common judgnent.

Appel lant calls in/question legality of the judgnment

rendered by a | earned Single Judge of the Utaranchal Hi gh
Court. Several wit petitions were filed by the appellant
guestioni ng correctness of the award dated 23.12. 1999

hol di ng that respondent No.2 in the wit petitions (respondent
No.1l in each of these appeals) were entitled to re-instatenent
and conpensation of Rs.5,000/- with litigation expenses of

Rs. 500/ - each. It was held by the Labour Court that there

was cl ear violation of the provisions of Section 6-N of the U P
I ndustrial Disputes Act, 1947 (in short the 'Act’) as cessation
of their work anpbunted to retrenchment which was in

viol ati on of the aforesaid provision.

Background facts in a nutshell are as foll ows:

M s Indian Drugs & Pharmaceuticals Linmted (for short
I DPL), the appellant, is a public undertaking fully owned and
controlled by the Governnment of India. It has one of its units
at Virbhadra, Rishikesh, District Dehradun. Several workers of
the unit died in harness |eaving behind the w dows and
famlies. The I DPL Wbrkers’ Union took up their cause and
ot her disputes in a neeting held on 12.8.1988. In the said
nmeeting as item No.3 the Uni on demanded that the
wi dows/ dependants of deceased enpl oyees shoul d be given
enpl oyment in the plant. Till such time the decision for their
enpl oyment is received fromthe corporate office, the
managenment shoul d enpl oy them as contract |abour. The
managenent agreed to consider the Union’s suggestion
sympat heti cal | y.

However, appellant decided to give work to themon
contract basis by appointing themas contractor for
mai nt enance of office records, cleaning and nopping of floors
etc. on a consolidated amobunt. As contractors they were liable
to pay provident fund and other statutory liabilities for the
| abourers engaged by themto carry out the contracts. The
respondents were appointed as contractors fromtine to tine.
After the nmeeting which was held on 12.8.1988 the Head
Ofice vide letter dated 27.5.1998 took a decision that contract
| abour arrangenment should cease. It was al so decided that in
vi ew of financial stringencies it has been deci ded to di spense
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with systemforthwith and existing contractual agreenents
were to be reviewed.

Wth effect from 1.8.1998 contracts with the respondents
were term nated. Respondents raised industrial dispute which
was referred to the Labour Court U.P. Dehradun who gave the
awar d agai nst the appel |l ant-conpany on the ground that the
sai d respondents were the worknen and they were entitled to
be regularized. It applied the principle of Iifting the veil of
contract to find out the correct position

Agai nst the said order, the appellant-conmpany filed Wit
Petitions which were dismssed on the ground that the
m nutes of the neeting dated 12.8.1988 was a settl enent
between the parties in terns of Section 2(p) of the Industria
Di sputes Act, 1947 (in short the "ID Act’) read with Rule 58 of
the Industrial Disputes (Central) Rules, 1957 (in short the
"Central Rules’): H gh Court recorded a finding that the
settl enment between the enpl oyer and enpl oyees acquired a
statutory status, as a result of which the job contractors
cannot be said to be contract | abourers. In fact they are
wor krmen in view of their engagenent. Therefore, the
respondents cannot be-said to be contract |abourers but were
inreality worknen.

It was noted by the Hi gh Court that there was settlenent
arrived at between the managenent of the Rishi kesh Unit of
the appel | ant-conpany and the office bearers of the Union and
since the respondent in each appeal was given enployment in
furtherance of the policy of the-appellant-conpany, they were
wor knmen. The Hi gh Court noted that the enploynent was
given to the dependants/w dows of the worknmen who had died
in harness. Since the engagenent was pursuant to a
settlenent in terns of Section 2(p) of the ID Act, it was binding
on the parties to the agreement in terns of Section 18(1) of the
ID Act. It was noted that the Menorandum of Settlenent was
arrived at in terms of Rule 58 of (the Central Rules., Wat was
projected by the appellant, according to the H gh Court, as job
contract is nothing but enploynment given under dying in
har ness schenme. Accordingly, the Labour Court’s award was
uphel d.

In support of the appeals, |earned counsel for the
appel | ant submitted that the Labour Court and the Hi gh Court
have clearly |l ost sight of various relevant-factors. The
appel l ant is a sick conpany and is before Board of Industria
and Fi nancial Reconstruction (in short 'BIFR ) since 1992.
There is no rule or schene for providing appoi nt nrent on
conpassi onate ground. The appel |l ant has never enpl oyed the
concer ned respondents on conpassi onate ground and i n any
event the conpany was not in a position to enploy such
persons. The bl eak financial position of the conpany has been
considered by this Court in Oficers & Supervisors of [DPL v.
Chairman & M D., IDPL and Os. (2003(6) SCC 490).

Oiginally nore than 6500 enpl oyees were enpl oyed and out

of them 6171 have taken retirenent and only 421 enpl oyees
are worki ng throughout the country. The appel |l ant-conpany
is not functional and is trying to further reduce the number of
enpl oyees. I n the absence of any rule or schene for

conpassi onate enpl oynent, no direction could have been
given by the Labour Court and the H gh Court erroneously
held that there was a settlenent arrived at. The M nutes of
the neeting dated 12.8.1988 clearly show that there was no
settlenent. On the other hand, the minutes show that only
demands of the Union and the agreement of the nanagenent
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to consider the suggestions synpathetically were accorded.

Thi s cannot by any stretch of inmgination be considered a

Menor andum of Settlenent in terms of Section 2(p) of the ID
Act or Rule 58 of the Central Rules. The Labour Court
erroneously held that the | abour contract given was in fact not
a contract but an appoi ntnent of the respondents as

wor knmen. The | anguage of the contract is clear and

unanbi guous.

In response, in the counter affidavit and the notes of
subm ssions it has been nentioned by |earned counsel for the
respondents that the orders of the Labour Court and the High
Court do not warrant interference. It is stated that though
contracts were purportedly entered into for all practica
pur poses, the respondents were detained as enpl oyees by the
appel | ant - conpany.

The undi sputed position is that the appell ant-conpany
does not have any rule or schene for conpassionate
appoi nt nent .

As was observed in State of Haryana and Ors. v. Ran
Devi & Anr. (AR 1996 SC 2445), it need not be pointed out
that the claimof person concerned for appointment on
conpassi onate ground is based on the prem se that he was
dependant on the deceased-enpl oyee. Strictly this claim
cannot be upheld on the touchstone of Article 14 or 16 of the
Constitution of India. However, such claimis considered as
reasonabl e and pernissible on the basi's of sudden crisis
occurring in the famly of such enployee who has served the
State and dies while in service. That is why it is necessary for
the authorities to frame rules, regulations or to issue such
admini strative orders which can stand the test of Articles 14
and 16. Appoi ntnent on conpassi onate ground cannot be
clained as a matter of right. Die-in harness Schenme cannot be
made applicable to all types of posts irrespective of the nature
of service rendered by the deceased-enployee. In Rani Devi’'s
case (supra) it was held that schene regardi ng appoi nt ment
on conpassionate ground if extended to all types of casual or
ad hoc enpl oyees including those who worked as apprentices
cannot be justified on constitutional grounds. In Life
I nsurance Corporation of India v. Asha Ranchandra Anbekar
(Ms.) and Anr. (1994 (2) SCC 718), it was pointed out that
Hi gh Courts and Administrative Tribunals cannot confer
benedi ction inpelled by synpathetic considerations to make
appoi nt nents on conpassi onate grounds when the regul ations
framed in respect thereof do not cover and contenpl ate such
appoi ntnents. It was noted in Uresh Kumar Nagpal v. State
of Haryana and O's. (1994 (4) SCC 138), that as a rule in
public service appointnent should be made strictly on-the
basi s of open invitation of applications and nmerit. The
appoi nt nent on conpassi onate ground i s not another “source
of recruitnment but merely an exception to the aforesaid
requi rement taking into consideration the fact of the death of
enpl oyee while in service leaving his famly w thout any
nmeans of livelihood. In such cases the object is to enable the
famly to get over sudden financial crisis. But such
appoi nt nents on conpassi onate ground have to be made in
accordance with the rules, regulations or admnistrative
instructions taking into consideration the financial condition
of the famly of the deceased.

In Sm. Sushma Gosain and O's. v. Union of India and
Ors. (1989 (4) SCC 468), it was observed that in all clains of
appoi nt nent on conpassi onate grounds, there should not be
any delay in appointment. The purpose of providing
appoi nt nent on conpassionate ground is to mitigate the
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hardshi p due to death of the bread-earner in the famly. Such
appoi nt nents should, therefore, be provided i mediately to
redeemthe fanmily in distress. The fact that the ward was a
m nor at the tine of death of his father is no ground, unless
the schene itself envisage specifically otherwise, to state that
as and when such m nor becones a major he can be
appoi nted w thout any tinme consciousness or limt. The above
view was reiterated in Phoolwati (Snt.) v. Union of India and
Os. (1991 Supp (2) SCC 689), and Union of India and Ors. v.
Bhagwan Singh (1995 (6) SCC 476). In Director of Education
(Secondary) and Anr. v. Pushpendra Kumar and Ors. (1998 (5)
SCC 192), it was observed that in matter of conpassionate
appoi nt nent there cannot be insistence for a particul ar post.
Qut of purely humanitarian consideration and having regard
to the fact that unless sone source of livelihood is provided
the famly woul d not be able to make both ends neet,
provi sions are made for giving appointment to one of the
dependants of the deceased who may be eligible for
appoi nt nent. Care has, however, to be taken that provision for
ground of' conpassi onate enpl oynent which is in the nature
of an exception to the general provisions does not unduly
interfere with the right of those other persons who are eligible
for appointnent to seek appoi ntnment agai nst the post which
woul d have been avai'l abl e, but for the provision enabling
appoi nt nent bei ng made on conpassi onate grounds of the
dependant of the deceased-enployee. As it is in the nature of
exception to the general provisions it cannot substitute the
provision to which'it is an exception and thereby nullify the
mai n provision by taking away conpletely the right conferred
by the main provision

In State of U P..and O's. v. Paras Nath (1998 (2) SCC
412), it was held that the purpose of providing enploynent to
t he dependant of a CGovernnent servant dying-in-harness in
preference to anybody else is to mtigate hardship caused to
the famly of the deceased on account of his unexpected death
while in service. To alleviate the distress of the fam|ly, such
appoi ntnents are pernissi bl e on conpassi onate grounds
provided there are Rules providing for such appoi ntnents.
The above position was highlighted in Conmi ssioner of
Public Instructions and Os. v. K R Vishwanath (2005 (7) SCC
206) .

Additionally, in Oficers and Supervisors of IDPL's case

(supra) the financial condition of the appellant conpany had
been noted in detail. No production is going on in the conmpany
since 1994. These are factors which have been conpl etely | ost
sight of by the Labour Court and the H gh Court. Both the

Labour Court and the High Court held that there was a

settlenent arrived at in the nmeeting dated 12.8.1988. On bare
reading of the mnutes of the neeting it is clear that there was
in fact no settlenment. The rel evant portion reads as follows:

"The Uni on demanded that the
wi dows/ dependants of deceased enpl oyees
shoul d be given enploynent in the plant as
was done earlier. They have witten severa
letters in this regard but no fruitful result has
come out. The wi dows/dependants are waiting
for enployment for the last 2 years and are at
the verge of starvation. Till such tinme, the
decision for their enploynent is received from
the corporation office, the managenent shoul d
enpl oy them as contract |abour so that they
may earn their bread and avoid starvation
Further, the nmanagement shoul d ensure
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paynment of m ni num wages. The nunber of
such needy wi dows/ dependants of deceased
enpl oyees i s about thirteen

The managenment agreed to consider the
Uni on suggestion synpathetically. On the
request of Union the Managenent i nforned
that this will be done in a week’s tine."

To provi de sustenance to the famly nmenbers of the

deceased workmen certain job works were given. The

agreements have been placed on record. The cost of the

contract, the nature of the work and the tine all owed have

been clearly indicated in each of the contracts. It also clearly
i ndi cates the nunber of persons who are to be engaged for
carrying out the job contract work. There was no nateria

bef ore the Labour Court to conclude that the contract was not

a job contract and in-fact enpl oynent had been given. There is
no foundation for such a concl usion

Above being the position, the Labour Court and the Hi gh

Court were not justified in holding that the respondent in each
case was a workman and/or that there was retrenchnent

i nvol ved. The award of the Labour Court and the judgnent of

the H gh Court are/'therefore set aside

The appeals are allowed but with no order as to costs.




