http://JUDIS.NIC. I N SUPREVME COURT OF | NDI A Page 1 of 5
PETI TI ONER
STATE OF MAHARASHTRA
Vs.
RESPONDENT:

MAHADEO DEOVAN RAI ALI AS KALAL AND OTHERS
DATE OF JUDGVENT19/ 04/ 1990

BENCH
SHARMA, L.
BENCH

SHARMA, L.
SHETTY, K.
SAWANT, P

Cl TATI ON:
1990 SCR (2) 533 1990 SCC (3) 579
JT 1990 (3) 48 1990 SCALE (1)49

ACT:

Land Acquisition Act, 1894: S. 4--Land reserved for
publ i c purpose--Wether permssible to nodify or substitute
t he schene.

HEADNOTE:

The respondent was perm tted by the Minicipal Council to
construct a building on the disputed | and. Later, the site
was reserved under s. 4 of the Land Acquisition Act for a
town planni ng schene. Wen the respondent was prevented from
proceeding with the construction he filed a suit for dam
ages. The Muni ci pal Council, however, by a resolution passed
on February 13, 1967 decided to accord perm ssion. The suit
was thereafter wi thdrawn. The State Governnent appointed a
high power comittee to examine the entire nmatter. The
aforesaid resol uti on was resci nded by the Minicipal Council

The respondent nmade a fresh application in July, 1968
whi ch was kept in abeyance. He thereupon filed a wit peti-
tion before the H gh Court in 1969. During the pendency of
the case, the Muinicipal Council passed a resolution on June
29, 1970 deciding to replan the schenme with respect to the
area in question in accordance with the recommendati ons of
the high power committee.

The Hi gh Court by its judgnment dated April 18, 1972
directed the Municipal Council to dispose of the application
in accordance with law. The latter, however, by its /order
dat ed Novenber 21, 1972 rejected it on the basis of the 1970
resol ution.

In the wit application challenging the said order it
was contended for the respondent that the di sputed question
nust be deened to have been finally settled in his favour in
view of the earlier judgnment which was binding on the par-
ties by reason of rule of res judicata. For the State it was
contended that no final decision was arrived at in the
earlier case. The Hi gh Court allowed the wit application on
the basis of constructive res judicata.

In the appeal by special leave it was contended for the
appel | ant s
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that the previous judgnent could not be interpreted as a
direction commanding the Minicipal Council to allow the
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proposed construction, and that the plots were wurgently
needed for providing parking space for vehicles. For the
respondent it was contended that the resolution of February
13, 1967 was passed by way of a conpronise between the
parties and acting thereupon he withdrew his suit. it was,
therefore, binding on the Minicipal Council, that the 1970
resolution should be conpletely ignored and the Minicipa
Counci | should not be allowed to bypass the judgrment of the
H gh Court.

Al'l owi ng the appeal, this Court.

HELD: 1. The resolution dated February 13, 1967 was not
bi ndi ng on the Minicipal Council so as to disable it to take
a different decision later. It was not the result of a
conprom se between the parties. [538D;, 537E-F]

2.1 At the best for the respondent, it could be assuned
that when the said resolution in his favour was passed the
acqui sition of theland was not-so urgently essential so as
to call for his dispossession. But for that reason it could
not be saidthat the plots had become immune from being
utilised for any other public purpose for ever. [538B-C

2.2 The -question asto whether a particular schene
franed in exercise of statutory provisions is in the public
interest or not has to be determ ned according to the need
of the time and a final decision for all times to come
cannot be taken. Such a schene may serve the public purpose
at a given point of tine but due to change of circunstances
it may beconme essential to nodify or substitute it by anoth-
er scheme. The requirenments of the conmunity do not renain
static, they indeed, go on varying with the evolving process
of social life. Accordingly, the State or a body.like the
Muni ci pal Council entrusted with a public duty to look after
the requirenents of the community has to assess the situa-
tion fromtine to tine and vary the schenme periodically to
neet the changi ng needs of the public. In the instant ' case,
the high power committee appointed by the State had given a
report stating that the land in questi on woul d he needed for
the proper circulation of traffic. [537H, 538; 537F-QG

3. There was no scope for application of the “principle
of res judicata. By the judgnment dated April 18, 1972, the
H gh Court did not finally decide the controversy ~and it
remai ned open for the Minicipal Council to decide, by recon-
sidering and disposing of the application of the respondent
in accordance with law. [537G H]
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JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 870 of
1975.

From the Judgnent and Order dated 24.1.1975 of the
Bonbay Hi gh Court in Special Cvil Application No. 963 of
1973.

V.V. Vaze, V.N Patil and A S. Bhasne for the Appell ant.

V.M Tarkunde, V.N. Ganpule, M. Punam Kunari, Sunman  B.
Rastogi, Ms. J. Wd and A.M Khanwi | kar for the Respondents.
The Judgnent of the Court was delivered by

SHARMA, J. This appeal by special leave is directed
against the decision of the Bonmbay High Court on a wit
petition filed by the respondent No. 1, hereinafter referred
to as the respondent. The application of the respondent for
permtting construction on the |and in question described as
plots No. 29 and 30 in the town of Nasik was rejected by the
Nasi k Muni ci pal Council, which led to the filing of the wit
case.
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2. In 1955 the respondent purchased the land in question
from one Patwardhan and in 1957 obtained permission to
construct a building thereon. However, no construction was
made and in March, 1962, a notification under s. 4 of the
Land Acquisition Act was issued for the purpose of estab-
lishing a Tonga Stand. The respondent made a fresh applica-
tion for perm ssion to make construction. He was told not to
do so on the ground that the | and was reserved for road
wi deni ng under a Town Pl anni ng Schenme whi ch was being inpl e-
mented. He however started constructi on work and when pre-
vented fromso doing, filed a wit application in the Hgh
Court which was |ater wthdrawn. Subsequently he filed a
suit in the civil court inter alia claimng damages. Soon
thereafter a resolution was passed by the Minicipal Counci
on February 13, 1967 whereby a decision was taken to accord
perm ssion to the respondent as asked for. The suit was
thereafter w thdrawn.

3. ~The aforesai d devel opnent. canme to the notice of the
State ' Governnment, ~and the Minicipal Council was asked to
explain. ‘the circunstances, and a high. power Comittee was
appoi nted to examine the entire matter. The aforesaid reso-
[ution was thereafter rescinded by the Municipal Council
and the respondent filed a fresh application for permssion
to construct, which was kept in abeyance by the Council on
the ground that the matter was under consideration by the
Commi ttee.

536

Another wit petition being Special Civil Application No.
993 of 1969 was thereupon filed by the respondent in the
Hi gh Court in 1969. Wile this case was pending, the Commt-
tee submtted its report and a fresh resolution was passed
on 29.6.1970, a copy whereof is Ext. 'O+, inter alia, decid-
ing to re-plan the Schenme with respect to the area in ques-
tion, in accordance with the recommendation of the | Conmmit-
tee. Consequently the matter was re-opened and objections
from the affected persons were invited and the respondent
filed his objection petition. However these facts were not
pl aced before the Hi gh Court in Special Civil Application
No. 993 of 1969 and, without taking themin consideration

the case was disposed of by the judgnent contained in Ext.
"A dated 18.4.1972. Wthout going into the merits of the
matter, the H gh Court directed that; "The petitioner’s
application to Respondent No. 1 dated July 18, 1968, for
construction permssion shall be disposed of by Respondent
No. 1 in accordance with law'. The Minicipal Council by its
order dated the 21st of November, 1972 rejected the respond-
ent’s application on the basis of the resolution dated the
29th of June, 1970, Ext. 0, stating that the plots in
guestion were required for road widening, and the  Town
Pl anning Schene was being nodified accordingly. This /order
was chall enged before the High Court by a wit application
out of which the present appeal arises. On behalf ‘of the
respondent it was urged before the Hi gh Court in support of
the wit petition that the disputed question nust be deened
to have been finally settled in his favour in view of the
earlier judgment, Ext. "A in S.C A No. 993 of 1969 which
was binding on the parties by reason of rule of res judica-
ta. 1t was contended on behalf of the State of Maharashtra
and the Municipal Council that the plea of res judicata was
not available mainly for the reason that no final decision
was arrived at in the earlier case. It was pointed out that
tlie 1970 Resolution, Ext. 'O, was not even brought to the
notice of the court by any party, and the Hi gh Court w thout
considering the merits of the respondent’s prayer nerely
directed the Minicipal Council to reconsider his application
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dated the 18th of July, 1968 and dispose it of in accordance
with law. The Hi gh Court was not inpressed by this reply and
allowed the wit application on the basis of the principle
of constructive res judicata. It has been observed that it
was for the State or the Minicipal Council to have relied
upon the 1970 Resolution and since this was not done, their
answer based upon the said resol ution cannot now be enter-
tained. By the inpugned judgnent it has al so been said that
having regard to the circunstances in which the earlier
judgrment Ext. 'A was delivered, the sane nmust be interpret-
ed as issuing a perenptory direction to accord permssion
for construction w thout further consideration of the prayer
on nerits.
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4. M. V.M Tarkunde, the |earned counsel for the re-
spondent, while supporting the above view of the Hi gh Court
has contended that the resolution of 13.2.1967 was passed by
way of -a conprom se between the parties, and acting upon the
sanme the respondent withdrew his suit which he had earlier
filed in_ the civil court, and, therefore, the Muinicipa
Counci | cannot-be permitted to wiggle out of the situation
He also relied upon an-affidavit which has been filed re-
cently and suggested-that if the present circunstances are
taken into consideration the conclusion wuld be that the
disputed land is not required either for w dening the road
or for any other public purpose, and the authorities have
been acting mala fide at the behest of the respondents No. 4
and 5. So far the 1970 Resolution i's concerned, it is urged
that the sane shoul d be conpletely ignored and the Minicipa
Counci| should not be all owed to bypass the judgnment of the
H gh Court in the earlier case. M. Patil, the |earned
counsel for the appellant, has reiterated the stand taken in
the H gh Court that the judgnment Ext. ' A did not decide any
i ssue, and cannot be interpreted as a direction conmandi ng
the Municipal Council to allow the proposed construction. He
said that at the present stage it is not possible to finally
decide the question as to whether the objections’ to the
proposed schene raised by the respondent have any substance
or not. They were invited by 1970 Resolution to place their
case and to present their point of view before the Minicipa
Council. It is stated on behalf of the Minicipal Counci
that the plots in question are urgently needed for providing
par ki ng space for vehicles.

5. Having regard to the sequence of events in this case,
we are unable to accept the contention that the  Resolution
dated 13.2.1967 was the result of a binding conprom se
between the parties. The fact that the respondent has wth-
drawn his suit for damages could not by itself indicate that
the Minicipality was bound by the said Resolution. ' The
Municipality was equally answerable to State Governnent
which restrained the respondent from proceeding ‘with the
constructi on and appointed a high power Comrittee to go into
the entire matter. The Committee gave a report stating that
the land in question would be needed for the proper circula-
tion of traffic. Equally we find that there is no scope for
application of the principles of res judicata. W agree with
the appellants that by the judgment Ext. A" the High Court
did not finally decide the controversy and it remai ned open
for the Minicipal Council to decide, by reconsidering and
di sposing of the application of the respondent in accordance
with | aw.

6. Besides, the question as to whether a particular Schene
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franed in exercise of statutory provisions is in the public
interest or not has to be determ ned according to the need
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of the tinme and a final decision for all times to cone
cannot be taken. A particular schene nay serve the public
purpose at a given point of tine but due to change of cir-
cunstances it nmay becone essential to nodify or substitute
it by another scheme. The requirenents of the community do
not remain static; they indeed, go on varying wth the
evol ving process of social life. Accordingly, there nust be
creative response fromthe public authority, and the public
schene nmust be varied to neet the changing needs of the
public. At the best for the respondent, it can be assuned
that in 1967 when the resolution in his favour was passed,
the acquisition of the land was not so urgently essential so
as to call for his dispossession. But for that reason it
cannot be held that the plots becamre imune from being
utilised for any other public purpose for ever. The State or
a body like the Minicipal Council entrusted with a public
duty to | ook after the requirenents of the community has to
assess ~the situationfromtinme to time and take necessary
deci si on periodically. W, therefore, hold that the Resolu-
tion dated 13.2. 1967 was not bi nding on the Minicipal Coun-
cil so as to disable it totake a different decision later.

7. So far the plea of nala fides is concerned, the High
Court has not recorded any finding; and we do not find any
material to support the respondent’s allegation

8. For the reasons nentioned above, the inpugned judg-
nment of the High Court is set aside and the wit petition of
the respondent filed in the Hgh Court is -dismssed. The
respondent nmy even now avail the opportunity given by the
1970 Resolution, and press his objections pronptly and in
that case the Minicipal Council may di spose of the same in
accordance with law. The appeal is accordingly allowed, but
the parties shall bear their own costs.
P.S. S Appea
al | owed.
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