http://JUDIS.NIC. I N SUPREVME COURT OF | NDI A Page 1 of 4
PETI TI ONER
STATE OF PUNJAB & ORS
Vs.
RESPONDENT:

DEWAN' S MODERN BREWERI ES LTD.

DATE OF JUDGVENT16/03/1979

BENCH
UNTWALI A, N. L.
BENCH
UNTWALI A, N. L.
PATHAK, R S.
Cl TATI ON
1979 AR 1158 1979 SCR (3) 568

1979 SCC (2) 210

ACT:

Punj ab General Sales Tax Act 1948-Sales effected on
permts prescribing price, quantity and the person to whom
goods shoul d be sold-Sales tax if could be |evied-Tax |evied
retrospectively-Validity of-Concensuality if lacking where
deal er did not know that tax was to be paid.

HEADNOTE:

The sales tax authorities leviedtax on the sales of
liquor effected by the respondent who was a whol esaler in
that commodity. Inpugning the |evy, the respondent contended
inthe Hi gh Court that when it sold 1iquor against permits
issued by the authorities there was no volition because the
price and the quantity of goods to be sold and the person to
whom sold were all fixed and therefore there was no sale in
the eye of law which would attract tax. The Department, on
the other hand, contended that even when goods were sold
against a permt there was still an area of volition in that
the parties could decide on the quality and brand of |iquor
the quantity, whether in bulk or in instalnents, the size of
the package and so on, all of which showed that there was no
restraint on the volition of the parties and therefore there
was sal e which attracted tax.

A single judge of the High Court, foll ow nga decision
of the Division Bench of the same High Court in Jagatjit
Distilling and Allied Industries Ltd. v. The State [28 STC
709], quashed the order of assessnent. A Division /Bench
di smi ssed the appeal in limne
Allowing the State’'s appea
N

HELD: The transactions were sales exigible to tax. [571
g

1. The decision of this Court in Vishnu Agencies (Pvt.)
Ltd. v. Commercial Tax O ficer, [1978] 2 SCR 433 justifies
i mposition of sales tax on the sale of liquor on pernmits. A
conspectus of the provisions of the Punjab Excise Act and
the Rules shows that there is an area of agreenent
sufficient enough for the parties to bring, by their
volition, the inpugned transactions wthin the anbit of
sales. [570 G 571 A]

Vi shnu Agencies (P) Ltd. etc. v. Conmmercial Tax O ficer
JUDGVENT:
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Jagatjit Distilling and Allied Industries Ltd. v. The
State, 28 STC 709 overrul ed.

2(a) It is well settled that sales tax could be inposed
retrospectively. Therefore, even though in this case the tax
was levied retrospectively by a validation ordinance, the
respondent would be deemed to have entered the trade and
carried it on the basis that it would be |iable to pay sal es
tax. [571 D]

569
(b) Even assuming that the respondent carried on the trade
thinking that it would not be liable to pay sales tax, the

area of concensuality still left for the purpose of agreeing
to the final terns of the transactions between the
respondent and its retail dealers was quite sufficient for

the application of the ratio of Vishnu Agencies. [571 F-G

&

Cl VI'L APPELLATE JURI SDICTION: "Civil Appeal No. 2028 of
1974.

Appeal by Special Leave fromthe O der dated 6-9-1975
of the Punjab and Haryana H'gh Court in L.P.A No. 516/ 73.

Hardev Singh and R _S. Sodhi for the Appellants.

L. N Sinha, P. “'P. Singh and E. 'C. Agarwala for the
Respondent .

The Judgnent of the Court was delivered by

UNTWALI A J.-The ' respondent-conmpany in this appeal by
special leave has a Distilleryand Brewery at. Jamu. It
mai nt ai ns whol esal e depots at various placesin the State of
Punj ab, the nain depot being at Ludhiana. As a whol e-seller
it supplied Indian made foreign liquor to permt holders on
the permits issued by the respective Excise and Taxation
Oficers, the conpetent authorities under the Punjab Excise
Act and the Rules framed thereunder.” Sales tax under the
Punj ab CGeneral Sales Tax Act, 1948 was i nposed in respect of
the sales aforesaid by an order of assessnent dated the 30th
Noverber, 1972. The respondent, thereupon filed a Wit
Petition in the High Court for the quashing of the said
order and to restrain the appellants  fromrecovering the
amount of Rs. 46, 396.22 paise fromthe petitioner. The main
ground of attack on the inposition of sales tax was that the
all eged sales were not sales in the eye of law as the
respondent had no volition in the distribution of |iquor
whi ch was received fromthe nmanufacturing concern at Jammu.
The prices were fixed by the conpetent authorities and the
respondent had to charge the fixed price fromits retailers
holding L-2, L-4, L-5 and L-10 licences. The respondent
conpany holds L-1 licence which is neant for  whole-sale
deal ers. The State contested the application and in its
counter asserted that the excise trade I|ike many other
trades, or even nore, had to be regul ated and controll ed by
various Rules and Regulations and in spite of all the
restrictions placed thereby an area was still |eft where the
whol e-seller and the retail purchaser had to arrive at an
agreenment by their volition. According to the case of the
appel lants "the quality and brand of Foreign Liquor, lifting
of the specified quantity in bulk liter or in instalnents,
the size of packages (i.e. Bottles, pints, or N ps) and node
of payment (cash or credit or part paynent) and
570
the prices, are the matters which are decided by the
petitioner and his purchasers and there is no lawor rule
restricting the wvolition or liberty of the petitioner in
this respect.”
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Following a Division Bench decision of the Punjab &
Haryana Hi gh Court in Jagatjit Distilling and Allied

Industries Ltd. v. The State(l) a |earned single Judge of
that Court allowed the wit application and quashed the
assessment order. A Letters Patent appeal from the said
order was dismssed in |imne. Hence this appeal

This case, in our opinion, is squarely covered by a
recent decision of this Court delivered by a Bench of seven
Judges in Ms Vishnu Agencies (Pvt.) Ltd. etc. v. Comercia
Tax Oficer and others etc.(2) The Hi gh Court in the case of
Jagatjit Distilling and Allied Industries Ltd. (supra) had
mainly relied upon two decisions of this Court to hold that
the transactions in that  case were not sales. The said
decisions are Ms New India Sugar MIIls Ltd. v. Conm ssi oner
of Sales Tax, Bihar(3) and Chittar Ml Narain Das v.
Commi ssioner of Sales Tax~ U.P.(4). In the case of Vishnu
Agenci es (supra) the forner case was considered in paragraph
36 to 39 of A1.R volune at pages 463-464 and it was held
that the 'view expressed in the wmajority judgnent was not
good |l aw ' and the one contained in the mnority judgnment was
approved. - Chittar Mal ' s~ case was also considered in
par agraph 44-45 at page 467 and it was distinguished on the
ground that the said decision "can be justified only on the
view that clause 3 of the Weat Procurenent O der envisages
conpul sory acqui sition of wheat by the State Governnent from
the licensed dealer." But then the criticismin that case of
the Full Bench decision of the Allahabad ‘Hgh Court in
Commr. Sal es-tax, U P. v. Ram Bilas Ram Gopal (5) "whi ch held
while construing cl. 3 that so long as there was freedomto
bargain in sone areas the transaction could amount to a sale
though effected wunder conpulsion of a Statute" was not
endorsed. It is, therefore, plain that to that extent
Chittar Mal’'s case is also not good law. The decision of the
Hi gh Court in Jagatjit’'s case is no | onger good | aw.

W have exani ned the various rel evant provisions of the
Punj ab Excise Act and the Rules framed thereunder. We find
that an area of agreement sufficient enough for the parties
to cover by their wvolition to ‘bring the transactions in
guestion within the anbit of sales was left in the 'field.
Broadl y speaking the stand taken on behal f of the
571
appellants in their counter was correct, —except that in
regard to the fixation of price we assune in favour of the
respondent -conpany that the price had been fixed, as usually
it is soin the excise trade. Even so the decision of this
Court in Vishnu Agencies (supra) and the various other
previous decisions reviewed therein justifies in law the
i mposition of sales tax by the inpugned order in question

M. Lal Narayan Sinha tried to distinguish the decision
in Vishnu Agencies (supra) by pointing out that sal es-tax
for the period in question was inposed by the Punjab Genera
Sal es Tax (Amendnent and Validation) O dinance, 1972 which
was pronul gat ed on t he 15t h Novemnber , 1972 with
retrospective effect. The r espondent - conpany, counse
subm tted, cannot be said to have entered into the trade and
carried it on during this period by a volition as it did not
know t hat sal es-tax woul d be chargeable for this period and,
therefore, it had not realised sales-tax fromits customners.
He drew our attention to paragraph 33 of the judgment of
this Court in Vishnu Agencies at page 461. In our opinion
the argunent of the |learned counsel is not sound and for two
reasons. Firstly, it is well settled and it was not disputed
that sales-tax could be inposed retrospectively. That being
so the respondent-conpany will be deenmed to have entered the
trade and carried it on the basis that it would be liable to
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pay sal es-tax. Secondly, even assumng it was not so, what
has been pointed out in the begining of paragraph 33 as a
primary fact of wllingness to trade in the comodity
strictly on the ternms of Control Oders is only one of the
reasons which led to the decision that an area of agreenent
between the parties was left to their consensus. |In our
opi nion such a part of the area as the one hinted at is not
very inportant and does not formthe whole and sol e basis of
the conclusions arrived at in the case of Vishnu Agenci es.
Even assuming in favour of the respondent-conpany that it
did not <carry on the trade thinking that it would be |iable
to pay sales-tax, the area of consensuality still left in
the field for the purpose of agreeing to the final terns of
the transacti ons between the conpany and its retail dealers
was quite sufficient for the application of the ratio of
Vi shnu Agenci es. Having considered all that was subnitted on
behal f of the respondent-conpany we find that there is no
escape ~ from the conclusion in this case that the
transactions in question were sales exigible to sal es-tax.
For the reasons stated above, we allow this appeal with
costs in this Court only. The judgnment and order of the Hi gh
Court are set aside.
P.B.R Appeal al | owed.
572




